VIRGINIA
LAW REVIEW

ANNUAL INDEX

Volume 61

1975

Copyright 1973
THE VIRGINIA LAW REVIEW ASSOCIATION

NIA

CHARLOTTESVILLE, VIRGI

{ns st

el

L



¢
2

RECENT STATUTORY DEVELOPMENTS IN THE DEFINITION OF
FCRCIBLE RAPE

If the appropriate measure of law's success is its effect on the primary
conduct of citizens, then the law of foreible raze’ today is simply inade-

quate. The proven reluczance of victime to repoit rape,* the draratic in-
crease in the incidence of the crime. and the low conviction rates for
deferndants® are 2]l indices of a law that has gone awryv, One trial judge’s
frustration with the current situaticn, shown in a lecture to a jury which
had just acquitted a rape defendant, is typical:

It is almest impossible in this country to get a conviction of rape. . . .1
am reluctantly coming to the conclusion . . . [that] at least as far as jurors
are concerned, rape is no longer a crime. . . . [[Instead of trying the defen-
dant, you make the poor gizl the deferndant. . . . [Glirls don’t report rape
for the humiliation involved in it, the degradation thev go through in the
trial. . . . They are made the defendant, and they walk out of this courtroom
with one thought in their mind: In our courts there is no justice for the
victims of rape. And I can't say that I disagree with them.’

While perhaps much of the problem of rape lies with the social and moral
fabric which the law must accept as a given confinement, it is the premise
of this note that the criminal law’s very definitions of conduct constituting
fcreible rape are one of the major sources of tae difficuity. Accordingly, the
note will analyze the progress currently being made in various attempts
to revise four specific aspects common to all definitional schemes: (1) the
rela‘ion between the actor's and victim's conduct, (2) the gradation of
forcible rape into degrees, (3) the need for corroboration, and (4) the re-
quirement of mens rea.’ Each of these four definitional problems will in

' This aore deais primarsily aich forcibie sape 1ad does 10t address the numersus prodlems
ralaring o 3tatuiory sape. Thae cerm “forcibie face” 13 ised 1etsin ncludes ul o
noneonsensual sexual intercnurse accompiished through force or ccercion. While intercourse
tarough decsption and incarcourse with an unconscicus, drugzed. .ntoxicatad. mentaly
ive, or pavsicaily helpiess nctim are not ‘neluded i chis dednition, these ac’s wiil e
discussed noeveral conrexta thmughout the aote. paricuiasily as thew relaze o the rrading
ot girfarent Types of rape. For 1 discussion of cases inveiving these issues, see Putikammer.
Consent in Rape, 19 Ire. L. Rev. 410 (1925).

? 1973 FBI UnForm CRiME REPORTS FOR THE UNITED STaTES 135,

* The reported incidence of forcible rape increased by 52.47 between 1968 and 1972. This
was the greatest increase of any sericus crime for that pericd. /d. at 1,

* Thirty-six percent of thuse aduits prosecuted for fercible mape in 1973 were conviczed. /a.
at 15. This conviction rate compares with 43 percent for murder, id. at 10, at 46 percent
for robbery, id. at 19. These rates are for aduits only, although rape is primarily a crime of
voung offenders. /4. at 5.

* Willis, Rape on Tral, RoLimc Stong, Aug. 28, 1975, at 30, col. 4.

* Although the 2videntiary pmblems of victim cross-2xamination are aquaily imzectant,
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' FORCIBLE RAPE

If the appropnate measure of law s success is its eﬂ'ect on the pnmary
conduct of citizens, then the law of forcible rape! today is simply inade-
quate. The proven reluctance of victims to report rape,? the dramatic in-
crease in the incidence of the crime,! and the low conviction rates for
defendants' are all indices of a law that has gore awry. One trial judge's .
frustration with the current situation, shown in a lecture to a jury which
had Just acquitted a rape defendant is typxcal

it is almost 1mpos.31ble in this country to get a conviction of rape. . . . I

am reluctantly coming to the conclusion . . . [that] at least as far as jurors

_ are concerned, rape is no longer a crime, . . . [T]nstead of trying the defen-

dant, you make the poor girl the defendant. . . . [G]u!a don’t report rape

. for. the humiliation involved in it, the degradation ‘they ) through in the
Utrial. | . . Theya.re made the defeudant, and they walk out of this courtroom

5 mﬂl one thought in their mind: In our courts there is'no justlce for the

* victims of rape. Anu I canft say that I d:sagree vnth them

While perhaps much of the problem of rape lies mth tﬁe socml and moral
fabric which the law must accept as a given confinement, it is the premise
‘of this note that the criminal law’s very definitions of conduct constituting -
forcible rape are cne of the major sources of the difficulty. Accordingly, the
note will analyze the progress currently being made in various attempts
to revise four specific aspects common to all definitional schemes: (1) the
relation between the actor’s and victim's conduct, (2) the gradation of
forcible rape into degrees, (3) the need for corroboration, and (4) the re-
quirement of mens rea.' Each of these four definitional problems will in

! This nota deals srimanly with foecible rage 12d icss noc addreas she numamus groclems
selating 0 wasurory rape. The term “foroibie cape” 18 vsed hersin ineiudes il frms orf
nonconsensus! zexaal intercourse aceompiished through force or coercicn. While intercourse
thrmigh decspcien and intazesumie with 3z unconsciows, drigged, intaxicated, mantally
defzetive, ar pavwically 2elpiess vieSm are au¢ included in this Jefnition. these acts #ill be
discussed M sevaral contexnd throughout the 1ote, particulasiv as they r=iate o the gradieg
of diferent types of rape. For a discussion of cases involving these iasues, see Puttkammer,
Consent in Rape, 19 Ie. L. Rzv. 410 (123).

* 1973 FBI Unrorm Canie ReporTs FoR THE UstreED StaTES 13,

* The reported incidence of forcible rape increased by 62.4% between 1963 and 1972. This
was the greatest increase of any serious crime for that pericd. Id. at 1. i

4 Thirty-six pareent of these aduits presecuted for foreible rape in 1973 wers convicted. la.
at 15. This conviction rate compares with 45 percent for murder, id. at 10, at 46 percent
for robbery, id. at 19. These rates are [or adults only, ahhough rape is pnmanly a crime of

youmng offznders. [d. at 15. :

'Wﬂhs‘Rnpemmf,RoumSmAug 28,19"5,-:&),.:01. : St _

s Altﬁmxgh the ewdent.mj' problems of victim cross—zxammauon '.lre equally portant, 5
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turn be dxscussed thmugh the perspectwe of four major models currently
existing in the azea of rape law: the commen law * ‘carnal knowledge” -

sratute,’ the American Law Institute’s Mcdel Penal Code (MPC),! the New
York Penal Law,? and the sexual conduct statute recently enacted in Mich-
73.-'1 i ] )

A typical “carnal knowledge” statute simply punishes “{ajny person
who shall ravish and carnally kncw any female. . . by force and against
her will."" These statutes, reflecting the earlier common law of rape, were
based on a concern with chastity and violation of a woman'’s “virtue.” In
a world in which a woman’s pre-marital virginity and post-marital fdelity
were of utmost importance, the loss of either reqmred pu‘o‘uc explanatzcm
and, if appropriate, harsh vindication.

The Mcdel Penal Code official draft was pubhshed b_*, the Amencan Law
Institute in 1962, but the sections dealing with sexual assault were sub-

stantially developed as early as 1955 in Tentative Draft No. 4. The MPC ...

was a massive effort to codify the entire criminal law, including both

general principles of criminal liability and definitions of speclﬁc offenses. -
The Code built on the common law but incorporated the perspectwe of .-
modern theories about the kinds of behavior that constitute danger to -
society and to individuals. In the sections govermng rape, the drafters

were concerned primarily with specifying the minimum amount of coercion
or deception necessary and then devising a rational grading system to
classify all culpable conduct.” Their proposed statute on rape has been
followed in numerous jurisdictions.® = - : -

they are beycnd the scope of this analysis and will only be discussed tangentially when
celevant to definitional problems.

' See note 21 infra for a typical camnal knowledge itatute.

' Mooer Pexat Cope §§ 213.0-.5 (Propcsed Official Draft, 1962) [hereinafter cited as
MPC].

' NLY. Pevaw Law 3§ 130.00-.25 McXingey 19’75} Taereinafier mrad 13 NUY.L

® Mich. Comp. Laws Avx. §§ 750.320¢a)-{D (Supe. 1975} [hereinaiter sited as Micu ]

" See ncte 21 ‘nfr1. See alca D.C.Cope “\cvc... AxN. §29-2801 (19€7). “Camal knowledge”
Teana sexuval interconzse; amy zenetrativn of the vagina. no matier dow alight, would be
ufcient. The zerm “Samale,” lowsver, dcey not nciude the wife af the accused, as inter-
cotirss s corsidared cnrsentsd to at marrage 1ad e consent abrogatad mly witk divesce.

2 MPC § 207.4 Comments at 241 (Tent. Draft No. 4, 1955). See genzrully Wechsler, The
Challenge of a Model Penal Code, 65 Haav. L. Rev. 1097 (1952).

7 The MPC has also been the catalyst for recent efforts by the majority of states to cedify

their criminal statutes into one integrated whole. See, e.g., Baldwin, Criminal Law Revision

n Delaware ond HowesZ, 4 J L. Reroent 478, 478 1971); Rartlett, Proceedings of Governor's
Conference on Crime, Apr 21, 1988, at 69; Cchen. Criminal Law Legisiation and Legal
Scholarship, 16 J. Lecar Ebp. 253, 254 (1263); Fox, Reflections on the Law Reforming Pro-
czss, 4 J.L. Rarorm 443, 444, 459 (1971); W.P. Xeeton & Reid, Propesed Revision of the

Texas Penal Code, 45 Taxas Lo Rev. 399, 404, 405 (1367). See also Node, Juszification: The ..

!mpad o{l‘.n.e Mode{ﬁnd(.‘odzm&:ath‘ow Ee;'erm 75 Counnt. L. Rev. 314, 915 (1975),
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‘ 'I'he New York Penal Law was‘adopted in 1961, afler the MPC’s’ tenta- it

tive draft inéfuding : rape Lad been published but before the official draft.
The New York statute is noteworthy as a modem contrast to the Cede, for
its draftsmen did not follow many of the MPC concepts of forcible rape.
This statute has also had a si gmﬁcant effect on the criminal codes of other
jurisdictions. "

Michigan’s adoption of a criminal sexual conduct statute in 1974, which
became effective in April 1975, represents a meaningful departure from all
previous approaches to rape. The statute is sexually neutral and addresses
all forms of criminal scxual conduct. Michigan’s statute is already being
presented as a model in numerous Junsd1ct10ns w

The impact of each of these four approaches on the 24 other states that
have adooted modem cnmmal _codes, tbe four cur*ent state proposals "

e
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[ "™ The rape gections of tbe Oregcm Kentucky. and Cannectxcut crimmul codes hnve been
> strongly influenced by the New York statute. .-~

. B The Michigan statute has been adopted mdependent!y of mnsxderahm of an mtegrated

e _ eriminal code, It has served as an example to other states in re-evaluating their zex crime

L atatutes within recently adophed codifications. Connecticut, Minnesota, and New Mexico are

thres examp!es. Other states are presently considering new sex crime statutes and show the
o impact of the Michigan model. See, e.g., Colorado, 17 Cr. L. Ree, 2079 (1975); New Hamp-
1} shire, id. at 2223. . .. -

) “ The rape secticns of t!'ese at.su.tas are csdsﬁed as fallows Covo. Rev. Star, A.w $§ 18
r 3401 et seq. (1573) [hereinafter cited as Cowo.]; Act of July 7, 1975, No. 75-518, [1975)
i Conn. Leg. Serv. Jan. Sess. 1216, formerly ConN. Gen. Stat. A, §§ 53a-85 et seq. (1972),
H as amended (Supp. 1975) [hereinafter cited as Conn.}; DeL. Cone Any. tit. 11, §§ 763 et

e seq. (Supp. 1974) [hereinafter cited as Dec.); Fra. Star. Avn. § 794.011 (Supp. 1974)
{ [hereinafter cited as Fua.]; Ga. Cooe Asn. § 26-2001 (1972) [hereinafter cited as Ga.]; Act
N of Apr. 7, 1972, No. 9, ch. 7, §§ 730 et seq., [1972) Hawaii Laws 30, a3 amended, Act of June
@ 10, 1974, No. 197, [1974] Hawaii Laws 409, formerly Hawan Rev. Star. §§ 768-31 et seq.
w (1963} [hereinaiter cited as Hawaa]; ILe. ANx. Stat. ch. 38, § 11-1 {Smith-Hurd Supp. 1873)
¢ (hersicafier citad as [ti]; Wan. S7at. AwN. §§ 2123501 22 seq. (1974) [hereinaftar cited a3

Kank; Ky, Rav. Star. A §§ 310.019 22 seq. (1975) Thersinaer citad 13 K. ]; Acoz of July
> 7. ’S‘U Nes. 309, 512, [1975] La. Seas. Law 3err. 373, 974, Jormeriy La. Fzv. STaT. ANN.
¥ §4 14:41 ez seq. (1974) (hereinafter cited as La); Mz, Rzv. Star. Asn. tit. 17-A, §§ 251 2¢

seq. {Suvo. 1975) [hereinaler citad as Mz.]; Act of Jrme 5, 1375, <h. 374, {1975] Minn.

ﬂ‘l Sess. Law Sery. !37 Peq. Sess. 1524, formerly Movon Swar. Avov. §§ 509 291 #2 seq. iSupo.

19737 [herwmuftar cited a3 Mow. [ Mowt. Rev. Copes Asn. § 34-53-313 (Sapp. 1374), as

R amended {Supp. 1375) [hereinafter cited as MonT.]; N.H. Rev. Star. Asn. § 632:1 {Supp.

i 1973) [hereinafter cited as N.H.J; N.M. Star. Axy. §§ 40A-9-20 et seq. {Supp. 1975)

i [hereinaftar cited as N.M.}; N.D. Cz~t. Cope §§ 12.1-20-01 et seq. {Supp. 1975) [hereinafter

i1 cited as N.D.J; Outo Rev. Cope AN. §§ 2907.01 et seq. (Page Supp. 1973) [hereinafter cited

o 33 Cuo); Omz. Rev. Stat. 4§ 183.305 ¢ s2q. (1373} [heseinafler sited ms Oz ]l; Pa. Star.

> Axw. tit. 18, § 3121 (1973) [hereinaiter cited as PaJ; Tex. PenaL Copz art. 2, §§ 21.01 et
seq. (1974), as amended, Act of May 15, 1975, ch. 203, [1975] Tex. Sess. Law Serv. 476
[hereinafter cited as Tex.]; Utan Copz ANN. §§ 78-5-402 et seq. (Supp. 1975) [hersinaftar
cited as Uzan]; Va. Cooe Awx. §§ 13.2-61 et seq. (Repl. Vol. 1975] [hereivafter cited aa Va];
. Act of Apr. 28, 1375, ch. 14, [13'25] ‘Wash. Lag. ‘Serv. 15t Extra. Sese 171, [ mw{y‘?i'uﬂ.
- Rav. Cooz Avx, §3 9.79.010 ef seq. (Supp. 1374) [hereinafler ca.ai B Wes]; Ws. S'rn
‘_T_A.m §34401e£:¢q (l%&){hﬁfamaﬁa:maduﬁn.}. ; 3

5 remsta!ed its onr.anl crm;nal statutes. C&- £43, §1,fismy o Laws 630, 5&‘2-86, ;
'A?!pmf.eibvch.lw §1, I}S"ﬁﬁshohwlm &.w,il,ﬂg'illdahohmm %‘l_
:52 c:id:ﬁedm bamoCOBG “ '8-510! !t ieqﬁ (19&'3}.' i ey
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statute in 1974, which "
zful departure from all
‘neutral and addresses

asideration of an integrated 7
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fime statutea and show the
2. 2079 (1975); New Hamp

7, 1975, No. 75-619, {1375] R
N. §9 53a-65 et seq. (1872),
DE ANN. tit. 11, §§ 763 et ¢
N. § 794.011 (Supp. 1974)
-einafter cited as Ga.}l; Act
9, as amended, Act of Jure
. § - §§ 763-81 et seq.
L (S Hurd Supp. 1573)
1974,  .ereinafter sited aa
cited 13 Xv.]: Acts of Juiy
nariy La. R=v, Star. A
ANN, tit. 17-4, §§ 251 22
5, c¢h. 374, [1975] Minn,
§3 F09.291 2 req. (Supp.
34-3-303 {Supp. 1974}, oy
3TAT. Axn. § 632:1 (Supp.
3-20 et seq. (Supp. 1975)
. {Supp. 1975) [hereinaiter
'p. 1973) [hereinafter cited
“ cited as Omx.]; Pa. StaT.
i Cooe art. 2, §3 21.01 et
.Tex. Sess. Law Serv. 476
(Supp. 1975) [hereinafter
{hereinafier citad ss Va.);
Jem. 171, formarly Wasa S
2d a3 Wasa); Wis. Star. U

{daho Laws 620, 68238,
717} Idaho Laws 344, 361

and the two éuiﬁrép‘_t‘f:acti'grgl' proposals“ vgill be described in more detail in -

the following sections,

1. Tue ReraTioN BETWEEN THE ACTOR’S AND VieTd's ConDUeT

Forcible rape is in many respects an impondezable crime. It is she only
form of violent criminal assault in which the physical act accomplished by
the offender (sexual intercourse) is an act which may, under other circum- i
stances, be desirable to the victim." For this reason the relation between
the actor’s conduct and the victim's conduct is particularly important for
the issue whether coercion existed. These unusual circumstances surround- .
ing rape were the basis for Lord Hale’s oft-quoted remark that rape “is an
accusation easily to be made and hard to be proved, and harder to be
defended by the party accused, tho never

e e P
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“# The desire to

" The rape sections in the current criminal code proposals now available are CaLtroRNIA
Jowvt Lecrstamive Comurrrez ror Revision oF THE PexaL Coog, PenaL Copg Revision PROJECT . -
$§ 200 et seq. (Staff Draft, undated) [hereinafter cited as CaL. Prop.); Maavianp Coroas- ©
sion oN CRIMINAL Law, Prorosen CrivNaL Cope §§ 130.00-20 (Report & Part I, 1972) |
{hereinafter cited a3 M, Pror.]; MassacussTrs Ceoumial Law Revision Covanssiow, Pro-
poseD CrIMINAL Cooz or MassacHuseTTS ch. 265, §§ 16-20 (1972) [hereinafter cited as Miss,
Prop.]; New Jersey CandivAL Law Revision Comuussion, Tuz New Jerse
14, §§ 2C:14-1 et seq. (1971) (hereinafter cited as N.J. Prop). - - .0 ©

Massachusetts has recently enactad a new rape law. Mass. Gew. L
(Supp. 1975). This statute amends the previous camnal knowledge statute by making rape -
sexually neutral, and including “unnatural” sexual intercourse as well. The new law employs
the MPC “compels . . . to submit by force™ idea of forcible rape. See note 49 infra. The
Massachusetts draft discussed referred to in this nota, however, is the rape section of the
comprehensive criminal code proposal, not this 1974 amandment to the carnal knowledge
statute. The conceptual difference between statutes devoted to defining and punishing a
particular crime and criminal codes purporting to classify all eriminal conduct under several
unifying principles is an important cne which the efforts of the Model Pena! Code deman-
strate. Se2 authorities cited in actz 13 supra.

* 3.1, Mth Cong., !3t Sess. 4 1641.42

as the Brown Report, named after
California.

" A somewhat analogous situaticn is that presented by contact sperts, which involve con-
sent to physical contact which under other circumstances would constituta a criminal assault, .
The difference, of course, ‘s that In coatact sports it is faz sasier to judge by circumstances
whether consent exista than it is in the case of sexual activities. But ¢f. the recent decision
by a Minnesota prosecutor to charge one professional hockey player with aseault for a rather
violent attack upon his opponent while on the ice. The Was

D1, «a5. The case w24 not repsosacuted after a hang jary. RS
| ® ¥M. Huz Taz Hestosy or fis PLess ce s Caow &35 (1630), Thiv s
incladed i jury nstnietions atrape brials, Xs an Instuétion, however, 1 has recen
. under legislative attask. Mos. § 509347 subd. 3(c) now prhibits the charge.

¥ PexaL Cobe ch.

w3 Axx. ch, 65, § 22

R R R G T A YR T e T A R S R T

1975) [hersinafter cited 33 SavaTE P3ce ; HR
J33, 34th Cong.. 1st 3ess. §§ 1841-42. 1648 (1975) [hersinafter cited ag Horse Pror.]. The
House bill is based dirsctly upon e recommendaticns made in Namiosar Connassion on
Frzcen o Fuozaw Cameziar Laws, Fvar Rascrt (1971), puddished in Hoarings Bafors the
Susnsmm. en Criminai Luws and Procedure af the Semate Comm. on the Sudivimy
Cong., Yat Sess,, pe. 1, 2t 129-517 (2971}, This study is better Tmown and s hereinafter cited
its chairman, Edmund G. Brown, former governor of
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protect women from degrading sexual assault has always been accompa-
nied by the fear of convicting innocent men. The difficult task of the
criminal law is to define the crime of forcible rape in the manner which
best accommodates both these concerns.

The case law which developed from the common law definition of forci-
ble rape evinced a disproportionate concern with the latter. This imbal-
ance was necessitated in part by the fact that conviction usually brought
the death penalty or long terms of imprisonment. The carnal knowledge
statutes, too, which incorporated the common law cefinitions through case
law, were interpreted in most jurisdictions to impose numerous and often
insuperable obstacles for a prosecutrix to overcome to obtain a conviction.

In this regard, two important elements necessary for forcible rape under -
a carnal knowledge statute are that intercourse be accomplished “by force”
and “against the will” of the female.” The emphasis of the inquiry under
such a statute has traditionally been on the latter. Rather than seeing the
nonconsensual conduct of the victim as relevant to show that the actor
must have used force, the carnal knowledge statute sees force only as

relevant to show

evint to show non.consent. One cominentator has described this rela-
tionship by'stating that * ‘force’ is not truly speaking an element of the
crime itself, but if great force was not needed to accomplish the act the
necessary lack of consent has been disproved in other than exceptional
sitnations.”® Under carnal knewledge statutes, then, the crime is defined
primarily in terms of the conduct of the victim. The actor’s conduct be-
comes criminal only if the victim’s conduct meets the defined require-
ments.® : '

amendments to state criminal codes would also forbid its use. See 17 Cav. L. Rep. 2079 (Apr.

23, 1975) (Colorado); id. 2132 {May 28, 1975} (California). Some courts have also avinced
sHiticism. See, 2.z., Peopie v. Rincon-Pineda, 14 Tal. 2d 384, 328 P 24 247, 284, 129 Cal.
Fptz. 119, 138 11973); State v. Feddamea. 220 NUW . 3d 510, 514 lewa 19730
" The sypical camal tmewledge stature reads 13 foilews:
Aay perscn who shall ravish aad camally know any famale of the age of fourteen years
or more, by force and against her wil. sbail be junished by imprisonment n the staze
prisen not more than thirty yeas aoz lesy han %emveary . . . .
Taw of May 2, 1325, ch. 370, § 2, [1385 Wis. Laws 733. This stanuiz governed I 3rowa v,
State, 127 Wis. 133, 106 N.W. 535 (1306), discussed in notes 24-28, 33-35 infra and accompa-
nying text. The language remained substantially unchanged until 1953, when “sexual inter-
course” replaced “cama(l] know{ledge].” Law of Dec. 24, 1955, ch. 696, § 1, [1953] Wis.
Sesa. Laws 996, The important “by force and against her will” language remains, however.
Wis. § 944 91 & commen synonym far “sgainst the #il" i “without the consent.” Wilsoa v.
State, 49 Del. 37, 57, 109 A.2d 381, 392 (1354); R. Pereus, CrovmvaL Law 160, 161 (2d ed.
1969).
. # R PzaKins, supra note 21, at 182, §

-, B At least one modarm code has maintained thﬁ po:rmnD‘.sc.xssmg the foece sequired of
“the actor, the
-old law that “tha

cods notad that it continues the reguirement of the

of foree wmmmﬂ isa relative matter to be judged

drafiers of the new Tesas

ot
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Meeting these requirements under carnal knowledge statutes as devel--
oped by courts has become extremely difficult. In the well-known case of
Brown v. State,® for example, the Supreme Court of Wisconsin faced a ~
situation under its old carnal knowledge statute in which the complainant
testified that she had been raped by a neighbor’s son with whom she was
well acquainted.® She received no bruises from the alleged attack, nor did
the defendant have any marks indicating a struggle. The court found no
indication of “the terrific resistance which [a] determined woman should
make,”™ thus requiring as a fulfillment of “against her will” not simply
the general absence of mental consent but rather “the most vehement
exercise of every physical means or faculty within the woman’s power to
resist the penetration of her person,”.". . to persist until the offense is -
consummated.”? The court buttressed this high standard with statements
of medical writers that a woman could pose insuperab
sexual attack 7l e : gy SR
. 'This case was
courts and others,” “that the
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under all the circumstances, the most important of which is the resista

Tex. § 21.02, Practice Commentary at 308. * - SR Y

© M 197 Wis, 193, 106 N.W. 536 (1806). .. . -
= Id. at 135, 198 N.W.at 330 . - -

u [d. at 201, 106 N.W. at 339,

7 Id.at 199, 106 N.W.at 338. - - - - . .. i AL ; o

3 4. at 200, 106 N.W. at 533. The court indicated that attempts at “escaps or withdrawal”
were insufficient: Sed el . .o

A woman's means of protaction are nct limited to that, but she is equipped to intarpose
most efective obstacles by means of hands and limba and pelvic muscles. Indeed,
medical writers insist that these obstacles are practically insuperable in the absecce
of more than the usual relative disproportion cf age and strength between man and
woman, though no such impesaibiity = recognized as a rule of law.
3ue jee East, Sexuai Offendera—A Bricsa View. 35 ¥z L. 327, 343 (13460

It is sometimes alleged that it is impessible for a mam of srdinary shyzique ‘o
avercame 2 woman of sedinary sweagth and Yave carnal towledge of er by foree and
1gainaz er =il & weuld almost sesm that these whe Boid thia view perauade them-
salras thar *he rapist teats his victm with the sonsideraticn that men usually adept
sourirds the women they meet socially. But medical men Jesing with thzze cases are
sometimes revolted by the brutality inflicted upon the victim.

3 The use of Wisconsin as an example in the ensuing discussion of the focus upon victim
conduct, and of the use of an utmest resistance test for this focus, affords an insight into the
jurisprudence of rape in one particular jurisdiction. It by no means implies that Wisconsin

. was inique i ita Jegal requizements for prossvutim. Aaother particalarly ssvere case was
People v. Dohring, 59 N.Y. 374, 17 Am. R. 349 (1874), in which the court, although recognizing
that utmost resistance was a relative term depending upon the strength of the particular
victim, concluded ihat the victim “must resist until azhausted ot overpowered unless cver-

swed by the number of assaflants o the threat of deach.” [, at 338, 17 Am. R. 23 333, Sze -

*atan Casélo v, State, 147 Neb. 1075, 1078-13, 25 N.W. 3d €67, 500 (1947); Perez v. State, 30

Tex. Crim.

U, B, M S.W.
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voluntary submission, to the act of intercoum ‘although

sault and attempt to accomplish the act by force, [negates] an essential .
element of the crime.™ This “utmost resistance” formulation of “against _
her will” involved two separate reqmrements First, the victim must have
resisted intercourse to the “utmost” of her physical capacity. Second, she
must have resisted to the utmost in the sense that this resistance must not
have abated during the struggle. The use of such a standard exacerbated
the difficulties facing the prosecutrix by the focus on “against her will."”
For one thing, it demanded conduct which was inordinately dangerous.
The assumption here was that a woman will always defend herself from .
sexual attack to the limits of her physical capacity.® In an age when a
woman's status in society depended on her virginity or mantal fidelity, one
could arguably expect a woman to feel that she must defend herself “to
the utmost” to avoid being pubhcly ostracized . Yet, as has been recogmzed
in moet other crimes of violence,* zeswtance may often’ provoke greater .
injury, so thatitis pmbably madws&ble a8 well as unhke!y in the abstract
a3 scon as the use of force or coercion, becomes apparent. i .37
A second weakness of the “utmost reaistance formulation was that 1t
1mposed 8 dxfﬁcult burden of proof w}uch was almost 1mpcsslb1e to meet

~ : - s T T L SR R e 3 ) S

.mwho,mmwmgmmhm;ﬂlmmwm@dpmmma
: m&hdﬂnamﬁy“?mam.m&ﬂapms {3101
WV Lo Wmv Nov. 3

instruction that consent could be disproved other than by firm resistance to force would be
graund for revemsal. Mills v, United Statas, 164 U.S. 844, £43-43 (1896).

For a rare expression of judicial concern about this issue, see People v, Norrington, 53 Cal.
App. 103, 202 P. 932 (1921). After stating that “it would be a reproach to the law to make
the crime hinge ca the utmost exertion by the woman" and that the prosecutrix need not
“run the risk of being chcked into insensibility,” the court upheld the jury decision as being
supported by the evidence, [d. at 110, 111, 202 P. at 935, 538. See also State v. Neil, 13 Idaho
539 547, 90 P. 260, 862 (1%07), criticizing courts for “revers{ing] the order of the inguiry”
by focusing cn the conduct of the complainant rather than oun the behavior and purpese of
the accused.

® Starr v. State, 05 Wis. 30, 311-12 237 N.W. 36, 97 (1931} This azstude ed cge
commentator 20 writa:

Chvicusly 2 man should not be convicted of this very grave "efcny where the womin
marsly put up a littls m<imance for the 1ake of ‘appearancs.’ 30 to spealt. wking cave
oot w2 resist oo much. Tz law goes beyond this. The 1bsencs of consent s necesary
for this crirme. And eva whers the 2sistancs s genzine 10d wigorons in the b-:g‘_ﬂ_.lng
if the physical soofact armses the passion of the woman to the sxisnt thas she willingly
yields herself to the sexual act before penetration has been sccomplished,—or if she
so yields before this time for any other reascn-lt is not rape.
R. PerxiNs, supra note 21, at 181-52. J

" One commentator has suggested that resistance is a fact of "‘huma.n nature,” " ' at Ieast
absent “mtimidation.” R. Pzaxng, supro notz 21,748 182, -

7 See V. Nordby, Legal Effects of Proposed Rape Raform Bxlla at5 (undated)(mlmeograph
prepared as Lecturer in Law, University of Michigan). See also the comparison made by a
Mew York prosecitor dealing with sex offenses: “Woald any mere resistance be required of 2

Iwm.fnﬁcmm _.

195, at 'k ool P
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in cases where thers was ri&c&frﬁ)ﬁéiaﬁifg: evidence, either by witness testi-

mony or obvious physical abuse, of the victim’s claim of force or coercion.
Even if the jury were satisfied and reached a guilty verdict, a trial judge
or an appellate court could overrule the verdict merely by asserting that

the rictim's conduct was insuficient to constitute “utmost resistance,” .

without having to rule on the sufficiency of the evidence that the actor had
indeed used force. N RTRLL TET EE : fa
In practice, what seems to underlie court opinions in these cases is a two-
tiered standard of judicial scrutiny on the consent issue, depending upon
whether or not there exists corroborating evidence of force. In Brown v.
State,” for example, the supreme court reversed the jury's conviction be-

cause of its own perception that the prosecutrix had failed to prove utmest = -

resistance: gt g

3

oA e b AT O g el i i b 4TS g et el ML ,-;'-_-Z';:_':?::.:...‘.:_;." 3%
Not a bruise or scratch on either [party] was proved, and none existed on
prosecutrix, for she was carefully examined by physicians. Her outer clothing .

not only presented no tearing, but no disarray, 3o far as the testimony goes.

When one pauses to reflect upon the terrific resistance which the determined ‘
A B0 MR Lt

woman should make, such a situation Is well-nigh incredible.

L% B g

The court’s éésumptioh of the fact-ﬁﬁding role regarding credibility seems
totally improper.® - - - . - PRERE T e :

The Wisconsin courts did iiiterpret their carnal knowledge statute to

excuse a victim from resisting to the utmost if she were put in fear by the
threats or behavior of the accused.® However, the standard of fear required
was exceedingly high. It was described in State v. Hoffman™ as a

“fear of death or great bodily harm,” a “fear of great personal injury” or
“serious personal injury,” a fear that “‘so overpowers her that she dares not
resist,” a “fear and terror 30 extreme as to preclude resistance.”™

In Hoffman, the physician who sxaminad the complainant testified that

“Har condition, when the came nio my room, was that she was abaciutely
serrified; she was shaking ke a lea? and so meohersnt it ook almost baif an
nour to make out anyzhing she said. She was very hysterical [ ixied o got

2127 Wis. 193, 106 N.W. 536 (1906). See notes 24-28 supro and accompanying text.

4 127 Wis. at 201, 106 N.W. at 539.

‘Th&mupeﬁnﬁmhnt&nmplcyedhauhwhkhmmm
underlying the fury’s finding of non-consent are more coavincing. See, e, State v, Hodman,
223 Wis. 235, 280 N.W. 357 (1938). B

“ Bohlmann v. State, 88 Wis. 617, T4 N.W. 343 (18¢8).

7 298 s, 235, 290 N.W. 357 (1928). . . ...

*d. a0, WONW.ab358. .
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It is a measure of the attainability of the aforementioned atandard of fear
that despite this testimony the court held her fear to be no excuse to
utmest resistance.® When coupled with the general expectation that any
virtuous woman would by nature resist, the requirement that the victim’s
fear render her “practically incapable of resistance” became a third major
obstacle to successful prosecutions of forcible rape.- =~ =~ ~

A fourth significant consequence of the statutory and case law emphasis
on the victim’s conduct has been the weight given to evidence of the vic-
tim's prior sexual conduct. Since the focus of the entire rape inquiry is
whether the victim has consented to sexual intercourse, the defendant’s
chances of acquittal are far greater if he can show that the victim has
experienced prior consensual sex with others or has & bad reputation. Such
prior activities are thought to be probative evidence of consent to the
intercourse in question, because of the supposedly clear distinction be-
tween a chaste and an unchaste woman." There is todsy no general agree-
ment as to the admissibility of evidence of specific acts of intercourse with
persons other than the defendant. Wigmore states that no evidentiary
question has been more controverted;? his statement still seems valid in
view of the amount of recent attention that the issue has received.® Al-
though the potential admission of such evidence is probably ¢ne of the
major reasons for the reluctance of rape victims to report the crime, a
comprehensive discussion of the issue is beyond the definitional scope of

. wealth, No. T40771 (Va., October 10, 19751~

» [d. at 246, 280 N.W. at 361.

w Id gt 245, 230 N.W. at 361 (Fairchild, J., dissenting).

@ The difference was between “one who has already submitted herself to the lewd embraces
of another” and the “cov and modest fomale. sevarely chaste and instinctively shuddering at
she thought of impumty.” People 7. Azbot, 13 Wead. 191, 185 INY. Sup. Ci. 1308}, qunrad
a0 ALLLR. 284, 37 (71342:. Sew 230 R. PTaxmi. suprs acte 11, ao 138 '

Forsunately the character of the woman 2a to chastity or unchastity is admissible in
swidencs bevause of ita probative vaine n judging whether ibe fid or 4id not consent
to 132 1ct in quasson. Aad the ury wsualy supclies the common sense which the law
itsalf se2ms o have overfccksd ai this Zcime.

2 1.J. WicmoRre, Evipence § 200, ac 532 (1940).

o See, e.z., Note, California Rape Evidence Reform: An Analysis of Senate Bill 1528, 28
HasTines L.J. 1551 (1975); 27 BavLor L. Rev. 362 (1975); 3 Horstaa L. Rev, 403 (1975). The
admissibility of evidence has been the subject of an explosion of legislation. See, e.7., CaL.
Evn. Cope §§ 782, 1103 {Weat Supp. 1975); Fra_ § 794.022(2); Hawan § 707-739; Iowa Coce
Axn. § T82.4 (Supp. 1975); Act of July 23, 1975, No. 732, [1975] La. Sess. Law Serv. 1245;
MINN, § 609.347; MonT. § 94-5-503; N.M. § 40A-9-26; Tex. § 21.13; WasH. § 9.79(2) (2)-(4).
See also the following current statutory propcsals: Colorado, 17 Cam. L. Rep. 2079 (1975);
Mineis, id. at 2020; Ohio, id. 1t 2203; New Hampshire, id. at 2223, Cf. !i‘l)rn.n!i y. Comman-
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this note. The purpose here is rather to point out that the great weight still -
given in some jurisdictions to evidence of past unchastity is simply part of

and™ of fear - KEi the larger view that rape laws are designed primarily to protect virginity
no excuse to o and marital fidelity and that the amount of resistance exhibited by the
ation that any STE 7ictim is the best svidence of nonconsensual intercourse.. 3
it the victim's 535 Modemn case law has generally been more flexible as to the amount of
a third major s ] resistance or the level of fear required to satisfy or excuse the element of
: non-consent." Nevertheless, the various assumptions underlying these
law emphasis 2 statutes and the traditional judicial considerations are still apt to surface,
1ce of the vie- H particularly in those cases like Brown, where the objective evidence of
ipe inquiry is g nonconsent is unconvincing. This tendency can still be seen even by draf-
e defendant’s ters of newer criminal codes in their attempts to articulate standards of
1e victim has : conduct which can define forcible rape. _ ki ;
atation. Such . : The earliest such codification of criminal laws was enacted in 1942 by
msent to the 0 Louisiana. The sections on aggravated rape merely enumerated these cir-
stinction be- - cumstances which had already been seen as evincing lack of consent: re-
eneral agree- 3 sistance to the application of force and submission to serious threats. The
arcourse with i statute curiously selected the “utmost resistance” standard® and provided
) evidentiary 1 only a broed definition of the types of threats that would excuse it.* Wis-
ems valid in 2R consin’s present criminal code, adopted in 1958 before the official draft of
aceived.® Al- s the Model Penal Code was published, took a similar approach, including
'y one of the el the incorporation of the “utmest resistance” standard” and the vague
the crime, a i3 : definition of threats.®
nal scope of . 1 In contrast to the Louisiana and Wisconsin codes, the Model Penal Code

“ Seo, e.g., People v. Jones, 28 1. App.3d 396, 399, 329 N.E.2d 255, 338 (1975). Here, the
traditional standard applied: “{clesistance is not necessary . . . under circumstances where
2le braces resistance would be futile and would endanger the life of the victim or where the victim is

yshu  _ring at SR svercome by supericr strangth or paralyzed by fear.” While the conviction was revarsed on

o L&18), quoced sther grounds, the appellatz court found the zvidence suficient o suopest 3 mily verdict
: ; sn the basts of this mie.

s_admissibie in . A s Act of July 1942, No. 43, [1342] La. Acts 137, codified at La. Rev. Stat. Asy. § 14:42

iid 20t consent AE {1974} (repealad 19755, This choice vas probably macpropriate tince most conr's dad alraady

* which the law 3 ratraatad fmm this position by the lime the onde was mactad. One of ihe draflers has wmitten

that “[slegasdless af the phrase adepted it 18 sbvioua that the jury will requira conclusive
proof that the resistance is genuine.” Bennett, The Louisicna Criminal Cade, 3 La. L. Rev.
te Bill 15628, 26 g 3 6, 30 (1942).

{03 (1975). The 3 @ A female was excused from resistance only in the face of threats of “great and immediate
'See- e.8., CaL. i 4 bodily harm, accompanied by apparent power of execution.” Act of July 1842, No. 43, {1942]
39; Iowa Cace e | La. Auta 137, codified at La. Rev. Sat. ANN. 14:42 (1974) (zepealed 1375). The wictim might
2w Serv, 1245; . have thus theoreticaily Seen required physically to resist the actor who threatenad bruizes or
- 9.79(2) (2)-(4). : broken limbs, since both those injuries can heal and may not be considered great bodily harm.

p. 2079 (1973); In addition, the provision failed to sgecify at whom the threats must be directed.
av. C-’FEBP ; : © @ Wi, § 3:44.01¢2). The Wsconsin courts, howsver, no lenger intespret this requirement
VAR : Figidly. State v. Schmear, 28 Wis. 2d 125, 130, 135 N.W .24 842, 846 (1565).. .. . j
2 W, 8 9032, o S s b e
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_ does requue more than “a boken mit:al reslstance'

: ' crim 8
- the amount of cosrcion necessary for forcbee rapva, the drafbars selected an

innovative standard. There is no separate element of ;‘mthout her ;:
sent” or “against her will.” Nor is there any reference to the need for
res:stance Instead, a male is guilty of rape if he “compels" the female to
“submit by force or by threat of imminent death, serious bodily injury,
extreme pain or kidnapping, to be inflicted on anyone.” This definition
represented a significant development, shlftmg the focus from the victim’s
conduct to the amount of force or coercion applied by the assailant. As‘the
drafters explained,® they intentionally made a change to avoid the strin-
gent requirements often imposed under the older approach. The victim’s
submission need be compelled by the use of force or threats; her conduct
i3 examined solely as a response to that of the defendant. The only excep-
tion to this general rule is the drafters’ comment that “compela to submit”
. Apparently, they_felt

; '. - The section o{tbe ‘\&PC dea]mg mth foreihla rape fdlow:

msmgmmmwrmummusss)

Sectmn 213, : Rape and Related Oﬂensu

{a) he ecmpels her to aubmxt by force or by threat ofunmment death, aerious
-bodily injury, extreme pain or kidnapping, to be inflicted on anycne; or :

{b) he has substantially impaired her power %o appraise or coztml har cop-
duct by administering or employing without her knowledge drugs, intexicants
or other means for the purpose of preventing resistance; or

{c) the female is unconscious; or

(d) the female is less than 10 years old. .

Rape is a felony of the sacond degree unless (i) in the course thereof the actor inflicts
serious bedily injury upon anyone, or (ii) the victim was not a voluntary social compan-
ion of the actor upon the occasion of the crime and had not previously permittad him
sexual liberties, in which cases the offense is a felony of the first degree, .

(2) Gress Sexuol Imposition. A male whe has sexial intercrizma with 1 omals nor
his wife commits a 'a*my of the thicd degres if:

() he compels her %0 Jubmit by any threat that wouid prevent resistazce by
a woman of ordinary reselution; or '
{3) ke kmown that she nufera Som 1 mental disease dedfzet vhich maden
her incapable of aporifsing the nature of her senduct; e
fe} he tzows that she i3 answare that a sevual 3¢t ‘s heing committed oo e
her or that she submits because she falsely supposes that he is her husband.
#* MPC § 207.4, Comment at 247 (Tent. Draft No. 4, 1853).
" The drafters support their choice with the following argument:
Sometimes, in order to make it perfectly clear that a token mxtml resistance ia not
gnough, axisting law specifies that the woman muost resist “5o the stmost.” We belizve
the text requirement that she be ™ compelled to submit” is adequate for this purposs.
It avoids a possible ambiguity of the “utmost” phrase which might be construed as
calling for some showing that the woman w2 physically incapabie of additional st:s;
gle against her assailant. Where additional stroggle vould olmomly b-e suexzsn aad
mgm&srﬂmmmugjzmtdm&abdwt&m ;




ae of rape a In deﬁnmg
the  ftersselected an
:t oL witheout her con- -
ierence to the need for
compels” the femals to
+ serious bodily injury,
wyone.” This definition
focus from the victim's
Dy the assailant. As the
nge to avoid the strin-
ipproach. The victim’s
or threats; her conduct
dant. The only excep-
't “compels to submit”
d Apparently. they felt

N

aale not his wife ll guilty of 5

: of imminent death, serious
Qicted on anvone: or
ppraise or control her con-

owledge drugs, intoxicants
ace; or

‘se tl'aereox‘ the actor mﬂu:ts
1ve \ry social compan-
Prew. ly permitted him

rcourse vith 1 female a0t
ruld prevens resistance by

@ or defect which rendems
:$ o

is being committed upon
that he is her husband.

1 ini%al resfatance i nct

: ithe utmost.” We believe

equatz for this purpose,

b might be construad as

sable of addiScnal srug-

5“00317 he ns.'ksa and
sed. |

1975)

: _Deﬁﬁztfdn of _Fort;zbj!g_ Rap_e

that some resistance by the victim still needed to be proven as an element :

of the crime.
In another departure from the Louisiana and Wisconsin code precedents,
the MPC also adopted the positicn, then asserted by only a minority of
jurisdictions, that the fear caused by the threat need not be reasonably
g:ounded 2 The drafters analogized that “[o]ne who takes advantage of
a woman'’s unreasonable fears of viclence should not escape punishment
any more than the swindler who cheats gullible people by false statements
which they should have found incredible.”®
Concern that a failure to require reasonableness might result in unfair
convictions based solely on the victim’s subjective appraisal of the circum-
stances can be answered in two ways. First, even with an unreasonable
fear, the prosecutor must still prove that the actor had the requisite intent
to “coinpel” the victim’s submission’ to the ‘threat. If the actor was not
aware of the risk that the victim would percewe his conduct as threatenmg,
then the prosecutor will be unable to prove this element of the offense.
Second, juries mewtably inject objectivity into any subjective standard.

If the victim’s assertion under the partacu!ar circumstances that she per-"

ceived a threat is too divorced from that of a reasonable person, the jurors
simply will not believe that she actually did 80, 15 "

It should also be recognized that the Code only waives a ’easonahleneﬂs
requirement for threats of “imminent death, serious bodily injury, extreme
pain or kidnapping, to be inflicted on anyone,”* that is, for threats which
may result in first or second degree felonies. For the newly imposed third
degree crime of “gross sexual imposition,” the Code requires that the
threat “prevent resistance by a woman of ordinary resolution.””* An exam-
ple here would be a threat “to disclose an illicit affair, to foreclose the
mortzage on her parents’ farm, to cause her to lose her job, or to deprive
her of a valued pessession.”™ In such cases, 23peciaily since the obiectiva
facts might well fade into the “shadow area between ccercion and bar-
gain,”¥ the victim must convince the jury that the threat was realistic
sncugh o convince a reasonable woman that the proper choice was subd-
mizaion.®

2 Id. § 207.4, Comments at 247 (Teat. Draft No. 4, 1355).
9 [d. The MPC also made clear, in accordance with some case law, see, e.g., Madisca v.
State, 61 Wis.2d 333, 212 N.W.2d 150 (1973), that threats directed toward someone other than

. the victim might be sufficient proof that the inzzrrowrse was foxble. See MPC § 213, 2t 143,

“ MPC § 213.1(1)(a). See note 49 supra.

¥ MPC § 213.1(2)(a). See note 49 supra.

% MPC § 207.4, Commenta st 242 (Tent. Draft No. 4, 1953). Tha victim & these situatiocs
is nct being sverwhelmed by wmpu.’mon buz rathet ma.hng a de!ibent.e chm:e w0 avad
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The MPC 8 deﬁmtmn of rape descnbed above has bad a faxrly w:de-.
Bpread effect upon state criminal codifications. The “compels to submit”
language has been adopted or is currently being proposed in six jurizdic-
tions.® The proposed California rape section goes further, endorsing this
standard and expressly declaring that the female need not “resist or at-
tempt to resist the defendant’s use or threat of force.”® The Texas" and
Utah® statutes have changed the language slightly to “compels to submit
or participate”; the Senate version of the federal proposal, to “compels to
participate in such act.”® “Participation” is a more objective description
of the act and avoids whatever subjective connotations are still attached
to “submission.” With respect to the nature of threats that will establish
a rape case, jurisdictions have shown varying degrees of receptiveness to
the MPC approach. Three codes have used the exact MPC language.”
Others have omitted the threat of extreme pain.* Ohio* and New Hamp-
shire,” on the other hand, have adopted a position’ that ‘& mere threat of
“force” is enough to establish criminal conduct. - :

A stnkmg contrast to the general trend begun by the \dodel Penal Code,
however, is the statutory scheme adopted in New York, The New York
Penal Law, adopted in 1961, maintains lack of consent by the victim as
an element of each sex cnme.“ Lack of consent may result from “forcible
compulszon,”“ w}uch in tum means ‘

physical force that cvercomes eamnest resistance; or a threat, express or im-
plied, that places a person in fear of immediate death or serious physical

less severe threats under the concept of grees sexual imposition. Coro. §§ 18-3-402, 18-3-404:
House Prop. § 1842(c); Mass. Proe. § 17(a)(3); N.D. § 12.1-20-04; N.J. Prop. § 2C:14-1(b):
UTAH § 76-5-406(2). The Senate proposal would not require reasonableness from the victim
in this situation; it would rely instead on the necessary proof of causation between acter
conduct and victim panicipation Starr oF SeNATE CoMu. ON THE Jupictary, 930 Cana., 2o
Zesy., Fzeport oN Camemsal JusTicz CoooricaTion. FEVisioN. aND Rzroa AcT 533 (Comm.
Print 1974). This pmpeeal would, dowsvar, s2quire proof that the ictor %28 awars taac us
coaduct was compuisive, SENATE Proe. § J0:2(b)(1).

® Cowo. §18-3-461; Der. § 78701); Housz Saoe. § 1843710(a); Mont § 94-5-30142%a): N H.
§ A52:1Ma); Cwic § 2907 3204510

= Car. Proe. § %202;(1), Campent az 70.

® Tax. § 31.02(5)1).

2 Uran § 76-5-406(1)-(2). )

9 SeNaTE Prop. § 1841(a)(1).

* See Coro. §§ 18-3-401, 18-3-403; Dzv. § 11.767; N.J. Pros. § 2C:14-(a)(1).

® See House Prop. § 1841(1)(a); Mass. Prop. § 16(a)(2); Mz. § 252(1)(B3(2): MonT, § 94-
3-301{2)a); N.D. § 12.1-20-03(a); Uraa § 7834030 ajcH).

* See Owio § 2907.02(A)(1).

% See N.H. § 632:1(T)(a).

® N.Y. § 130.05.

™ Id. § 130.05(2)(a).
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This focus on the earmestness and amount of the victim's resistance repre-
e2nt3 a regressive step in the dzvelopment of modemn rape law, Unfortun-
ately, the New York statute has had a significant impact on other recent
codifications and proposals. Three states have adopted the definition in-
tact.” Three others have combined the New York language with language
from the MPC.?

In addition, several relatively recent codes, while not adopting New
York’s “earnest resistance” approach, have nevertheless chosen to adopt
the general design of the carnal knowledge statutes. Georgia® and Vir-
ginia,™ for example, prohibit carnal knowledge by force and against the
will of the victim. The definition in Illinocis parallels this formulation,
merely substituting modern language.” Kansas prohibits sexual inter-
course with a woman “without her consent” when her “resistance is over-
come by force or fear.”™ " :

Michigan, hbwever has gone further than any other formu]atwn in pro-
viding specific definitions of the kinds of actor conduct that constitute
criminal sexual behavior. At the same time, Michigan eliminates where
possible any reference to the victim's conduct as a separate element of the
crime. The statute includes a section asserting that “[a] victim need not
resist the actor” in order to prosecute for criminal sexual conduct.” The
crime is now also sexually neutral, helping to eliminate the traditional

2 Model Penal Code, -
‘ork. The New York
:nt by the victim as
result from “forcible

threat, express or im-
th or serious physical

" Id. § 130.00(8).

™ Hawan §700(12); Kv. § 510.010(2); Ore. § 163.305. WasH. § 9.79.1(5) employs the New
York concept of “forcible campulsion” but eliminates the requirement that the resistance be
“zamest.”

2 The Texas and Utah ;amites sombine MPC and Mew York 'angiage in the formulation
“he compels her to submit or participate by force that overcomes such earnest resistance as
rmghc reawnabiy be 2x7ected under the circumstances.” Tex. § 21.020031); Uman § 78-3-
A085i1Y, The Texas comumentary makes clear, howsvee that the aucial facior s the victim's
resiwance. See acte 23 sepra. The Maryland propesal combines “physical fores that over-
comes her sarmest resistanca” with threats which “{compel] the victim o submit to the
sexual intercourse through fear.” Mo. Proe. § 130.15(1).

7 GaA. § 26-2001.

M Va. § 18.2-61.

0. §4 18-3-402, 18-3-404;
N. w. § 2C:14-1(b;
ablewss” ‘rom the victim
:ausanon hetween actor
‘uptcaay, ¥p Cone., o
ZFGRM AcT 383 (Comm.
wior ¥as iwase thac hig

T § 32-5-30u2%a); NH.

Tild-{al(1

a3d agatzst her will™ Bur. § 33-11.1. The commenis further state that the datnitions of
2(1)(B)(2); MonT. § 94-

“force™ and “against her will” are those used in Starr v. State, 205 Wis. 310, 237 N.W. %6
(1931), which explicitly recognized the “utmost resistance” rule, and in People v. Serrielle,
254 11 132, 128 N.B. 375 (1933), in whizh the court said that a sucezasful prosecution pust
show beyond & ressonatle doubt that .hera was mtmce m mier ademmsm.e that the
act was againzt the victimy will. X 3
» Kax. § 21-8502(1Ma)
7 Mo § 7505201

™ The Ilincis code defines forcible rape as “sexual intercourse with a female . . . by force.
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attitude that the victim is expected to resist eamestly £o protect her virgin-

ity, her female “virtue,” or her marital fidelity. The drafters have embod-
ied neutrality in the code by defining “sexual penetration” as

sexual intercourse, cunnilingus, fellatio, anal intercourse, or any other intru-
zion, however slight, of any part of a person’s body or of any object into the
genital or anal openings of another person’s bedy, but emission of semen is
not required.™

These devices help to direct judicial focus in the rape inquiry on the
dangerousness of the actor’s conduct rather than the inflammatory—and
mistaken—issue of victim ‘“consent.” The Michigan statute reinforces
these devices by identifying specific objective circumstances which them-
selves indicate that the victim was not a willing participant.” One of these
requires the use of “force or coercion,”™ for which the statute provides a
non-exclusive list of examples.“ The two examples involving physical
force® both use the phrase, “overcome[s] the victim,” rather than the
MPC language “compels to submit by force.” The difference may be negli-
gible i Jin practice, however, because of the explicit elimination of victim
resxstance as 8 separate element of the offense. The point is that these
circumstances themselves satisfy the statute, bypassmg the need for the
prosecutor to prove lack of consent. - - -

The two examples which define rape by use of threat B as opposed to

# Id. § 750.520a(h).

" The difzrent circumatances are used primarily to distinguish among the four degrees of
criminal sexual conduct, see notes 130-30 infra and accomparying text. However, “force or
coercicn” is cne of the posaible circumstances under each degree.

®» Por the aumerous other circumatances selected by Michigan, see note 133 infra end
accompanying text.

W Mich. § 720.52C0(1)%) states in part

Forze ar ccerden includes But 8 20t limited %o a2y of ke %ilowing drmimstaces:

i} Wen the actor svercomes the victim :arough ihe actual appiication of paysical
fora= or physical viclence.

i) When the actor ccertes the victim to sibmiit By threatening to 1se lorce or
vicimce on the victm, ind the victim balieves that ke acrer hes he presesc abidity
o exacuia thuse thoeats.

(iii) When the actor coerces the victim to submit by threatening to retaliate in the
future against the victim, or any other person, and the victim believes that the actor
has the ability to execute this threat. As used in this subdivision, “to retaliate” in-
cludes threats of physical punishment, kidnapping, or extortion. ’

(iv) When the scior engages | the madica! treatment or sxamination of the wictim
in a manner or for purpcses which are medically recegnized as unethical or unaccep-
table.

(v) When the actor, through ccncealment oz by the alement of surprise, is able to
ovarcome the victim.

B . §§ T30.520b{1 N1, 750.52Ch{1}{)(v}. See acte 81 supra.

B M. § TR320(0E -G mﬁnduld:mnmzpcest'ﬁrﬂorm invalves
’mrmm eﬁad&& th:m;h unef.htcal or mec:e;ﬁhbk mec’ucal trae:mni. ch:x. E]

i .; e
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force, are unusually exphcxt in contradmtmct:on to many of the older
statutes. They distinguish between threats of immediate and future harm.
The former are included only if made to the victim; the latter, on the other
hand, may be included even if made to another person. Hence, a victim
whose date has been beaten, for example, or a mother who submitted
without struggle because the actor held a knife to her chiid, would not seem
to be presented with the requisite statutory threats, although the exam-
ples, again, are not exclusive

Neither of these examples of “force or coercion” involving threats re-
Guires that the victim's subjective perception of the actor’s threat be rea-
sonable.® In this sense, the approach of the Mlcb1gan statute may be more
consistent than that of the MPC, which requires reasonableness for acts
constituting gross sexual imposition.® In any event, as with the MPC,
there are other statutory protections which replace reasonableness. Coer-
cion must be proven, as well as an honest belief in the threat. The inquiry

will atill examine the culpability of the actor and }ns mtent to accomphsh _

nonconsensual sexual penetration, ;. "ooniiit

A final outgrowth of chhlgan 8 determxnatlon tn focus as much as posm
ble on the conduct of the actor is its rule that evidence of the victim’s prior
consensual sexual activities with third parties is inadmissible.” Only
“le]vidence of the victim’s past sexual conduct with the actor,” and
“[elvidence of specific instances of sexual activity showing the source or
origin of semen, pregnancy, or disease” are now admissible.** Recognizing
the potential breadth of this exception, the statute allows such evidence
only to the extent that the judge finds it “material to a fact at issue in the
case and that its inflammatory or prejudicial nature does not outweigh its
probative value.” The statute also provides specific procedures for giving

%A far!

750.520b(1)() (iv). This rather specialized situaticn may hava been nchided by the drafters
n response to a long-tanding devision which had hald that 1 doctor’s aud in cbraining the
rictim's coosent o misrcoumse did not meet the statutery requiremest of furea. Don Moran
v. People, 25 Mich. 356, 12 Am.R. 283 (1872). The drafters may have been heeding the judge's
amsarticn ihat i was for the legiainture 1o make criminal an aez thas was w0 “prejudicial to
sociery.” 4. at J€3, 12 Am R ac 286,

4 This problam I8 more serous m Florida, whuch has adoprad jome Michigan mxemplas of
“force or ¢oercion” without specifying that they are non-exclusive. Fra. § 794.011(4).

# Minnesota, however, whose statute is premised upon Michigan’s model, does impose a
requirement for its first degree crime that the complainant's fear “of imminent great bedily
barm” be a reasonable one. MmN, § 609.342(c).

% MPC § 213.1(2){a). See potes 52.58 wupro and accompanying taxt. . o

® Also inadmissible, sxcept o the extent that the standards explained m Lhe text mfra
have been satisfied, are opinion and reputation evidence of the victim's sexual conduct. Mics.

§ 750.520§(1).

=Id § "50-320)-

s Id.
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" notice of th use‘ofaucﬁeﬁdence and for in camera hearings at the judge’s
discretion.® These' developments signify a recognition that there is no

opm
logical relationship between the fact that a woman has had consensual
intercourse with one man and the likelihood of her consenting to inter-
course with another man in the future. The restrictions on admissibility
will 2130 help to alleviate the current reluctance of rape victims to report -
the crime, since they no longer need fear that their entire sexual history
will be divulged on cross-examination. More importantly, these eviden-
tiary protections serve to reinforce Michigan’s stated purpose to shift the
focus of the rape inquiry away from the sexual proclivities of the victim
and toward the culpability of the actor himself." : ¢

Given the unique difficulty in sex crimes of determining whether the act
was accomplished forcibly, particularly where there is little objective evi-
dence of force and only conflicting testimony by the parties, the relative
focus upon the conduct of the victim and that of the actor is of tremendous
importance. The gradual shift in emphasis which began with the MPC and
which was furthered by Michigan has improved the ability of the criminal
law both to identify when a forcible rape has occurred and to provide the
necessary consideration for the victim of sexual assault. Under these ap-
proaches, testimony regarding the conduct of the victim is still admissible
as probative evidence of the amount of force or coercion used by the actor.
The nature of the victim’s conduct should not, however, be treated as a
separatz element of the crime of rape. This apparent trend reflects a gTow-
ing concern for protecting society through more accurate identification of
those persons who have committed criminal sexual assaults. This change
has, in turn, been made more fzasible through the modern use of statutory
grading for various circumstances of forcible rape.

® ld. § 750.5205(2).

" Two statites which have possdased that of Michigia Rave a'so szempted 1o deal with
e question of actor-victm conduet Minnescra, like Micaigan, specifies that the victim
aeed 20t prove resistance. MovN, § 609.247 subd. 2. Mevertheless, sexual contact and sexual
penetzation 172 both defined by Miznescra 30 13 to make zan-ciosent an elemenn of every
szxual offense. . §§ A0S M1 sabda [T, 12 Copsent s definud, slmest 1 conmactial terms,
13 3 moimtary necarzad manifestatios of 3 F2sent ageement 0 zaform 1 particular sex
" fd. § 509341 sund. 4. This slement s meaningless. If the other required elements of
the crime (force or ccercion, or fear) are proved, there would be no further need for proof of
lack of “a voluntary uncoerced manifestation of a present agreement.”

The new Washington statute also takes a novel approach to the problem of consent, and
its concept is more meaningful. Wasu. § 9.79.6(1)a} establishes a crime of third degree rape
#hich substitates lack of victim consent for the other elements required for first and second
degree rape. Consent exists if “at the time of the act of sexual intercourse there are actual
words or conduct indicating freely given agreement to have sexual intercourse.” Wasx. §
9.79.1(6).

PINACT
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Both at common law and under the carnal knowledge tutes, there was _
only one degree of forcible rape, which was punishable by death ¢ or ‘long
pr‘:cn sentences.” The imposition of a uniform penalty was ‘understanda-
ble, 3ince the major aspect of the crime, regardless of the amount of viol-
ence involved, was thought to be the violation of a woman's vutue""The
result, however, was that juries were forced to choose bet“een
and extremely harsh penames Naturally, in less compelling cases there '
was an unwillingness to convict a defendant even if the complamants :
restimony were believed. Particularly when these statutes were apphed io
modern social situations, where a woman is more apt to be’ ou
night or on a date without a chaperone, so that evidence could |
to evaluate, a complaint of rape would generally resultina con_thlon only ;
when supported by the strongest evidence of forcible intercourse,

In 1942, Louisiana became the first state with a comprehenslve
code that separated rape into different degrees.” The Louisiana legxsla
employed\t'wo‘pa'gegqneg'— aggravated"“ and su:nple"“ zape;' OnTy

_-=- {5 uie g

" See note 104 infra. . . :

¥ The 1958 Wisconsin statur.e also separated rape into degrees in a manner sumlar to that
of Louisiana, Wis, §§ 944.01-.02.

% The Louisiana zede defined aggravated mpe as
a rape committed where the sexual intercourse is deemed to be without the lawful -
consent of the female because it is committed under any one or more of the followmg
circumstances: 40
(1) Where the femala resists the act to the utmcat, but her resistance is overcome by
force.

{2) Where she is prevented from resisting the act by threats of great and immediate
bedily harm, accompanied by apparent power of exzcution.

(3) Where she is under the age of twslve years. Lack of knowledge of the famale’s age
snall 2ot be 2 defense.

Hhcever ommits the oime of sggravarad qace shall e punisted by dsach.

Act of July 1942, No. 43, [1942] La. Acts 137, codified ar La. Rav. Stat. Anw. § 14:42 {1974),
15 1mendad, Act o€ July 17, 1975, No. 512, § 1, 11375] La. Sess. Law. Serv. 374.

® Simple rape was defined a3
1 mps committed wheza the sexzal meerousse s deemed to he without the lawdul
consent of the jemale because it i3 sommittad under any one or more of the foilowing
circumstances:

(1) Where she is incapable of resisting or of understanding the nature of the act, by
reason of stupor or abnormal condition of the mind produced by an intoxicating,
narcotic ar anesthetic agent, administered by or with the privity of the offender; or .
when ths has such incapacity, by t2eson of a stapor ot abnormal condition of mind .
from any cause, and the offender knew or should have known of her incapacity.

(2) Where she submits under the belief that the person committing the act is her
husband and sach helief ia intenticrally :n-ia.cad by any artifice, pretense, or ccoceal-
ment practiced hs' the offender.

{3) Where ﬂ:a u mm,,,abla, t..‘:.rcugh 'mw.ndnas of mmd whether .empomry
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‘aggravated rape—intercourse through force.

“threat (or with a victim
below the age of consent)—was punishable by death.® The classification
of simple rape was reserved for those situations in which the female was
incapable of resisting or of understanding the nature of the act or was
deceived into believing that the actor was her husband. The punishment
for simple rape was imprisonment at hard labor for one to twenty years.
Louisiana thus took a first step in recognizing that the conduct of an
offender in this second situation did not represent as grave a threat to the
security and individual dignity of women or as great a danger to society in
general. _ , .

However, because its statute really had only one degree of forcible rape,
Louisiana did not remedy the dilemma faced by a jury in a case in which
aggravated rape is charged but in which the force or threats used would
still not seem to warrant the death penalty. The result in such cases may
likely be that the jury will not find the defendant guilty at all. This statu-
tory defect was partially avoided through a'judicial manipulation which
allowed a jury to return a verdict of simple rape even though the rape was
by force and the defendant has accordingly heen charged with aggravated
rape. In State v. Miller,” the victim testified that she had been held down
forcibly, beaten, choked, and threatened with death. Her testimony was
corroborated by photographs and slides of her bruises (which had healed
by the time of trial). On the basis of the Louisiana responsive verdict
statute,™ the trial judge instructed the jury on both simple and aggravated
rape. The jury found the defendant guilty of simple rape and imposed the
maximum penaity of twenty years’ imprisonment.

The instruction was upheld on appeal on the ground that the prosecutor
had proved a charge of simple rape. The court first looked to the language
in the simple rape statute which encompassed “incapacity, by reason of
. . . abnormal condition of mind from any cause, and the offender knew
or should have knewn of her incapacity.” The conurt then interprszed this
langiags to include 2 victim's 2bnermal condition of mind caused by fear,
assuming knowiedge by the defendant that any female “faced by an at-
tacker, who intends o commiz the crime of rape upon her, is . . . immedi-
ataiy thrown into 2 staze of great fear or an abnormal condition of mind. "™

LURLAE W)

L

T

permanent, of understanding the nature of the act; and the offender knew or should
have known of her incapacity.
Whoever commita the crime of simple rape shall be imprisoned at hard labor for not
less than cne nor more thaa twenty years. ‘
Id. § 14:43.
" Id. § 14:42.
" State v, Miller, 237 La. 266, 111 So.2d 108 {1859). ;
™ See Note, Crimingl Proczdure—Simple Rape a3 a Responsive Verdics Under 2n Indict-
mend for Azgrovated Rape, 201a L. Rav. 06 (1360}, for a discusaion of the resporaive verdict
aspects of Miller, ~ . R O B e g o8 i ik

]

=237 La.

4¢ 252, 111 S0 at 14, The M2er Snterpretation s recently reafirmed in
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1975] * Definition of Forcible Rape

This convoluted réasoning, which in eﬁ'éct esiablis&ea a lesse} "de.g.réé :of e

forcible rape, points out the need for more precise statutory grading.'

Such precision was a major goal of the Model Penal Code. The Code :

inwolved an extensive restructuring of the crime of rape according to the
dangerousness of the actor’s conduct. The drafters identified as one of their
rwo chief problems'® devising “‘a grading system that distributes the entire
group of offenses raticnally over the range of available punishments.”®
Their concern for establishing sounder grading techniques for rape arcse
partially from the problems creatad by the typically severe penalties then
existing for the crime.”® They also specified discrete circumstances justify-
ing harsher penalties in order to provide “objective support” for the prose-
cutrix’ assertion of the still important, “subtle paychological” fact of non-
consent.'”® Finally, they gave special attention to the grading problem

simply because they felt gradation so difficult a task, involving an evalua-

tion of the relative threats to society posed by offenders in differing situa-
tions.'™ . e et et Lo s b o 3 _

The Model Penal Code separates the crime generally known as forcible
rape into two degrees,™ thus adding to the flexibility of the Louisiana -
approach. As the drafters explain, the severe punishment for first degree -

felony is reserved for cases presenting conduct “most brutal or shocking,
evineing the most dangerous aberration of character and threat to public
security.”™ These cases were then defined as those in which

State v, Beard, 312 So. 2d 278 (La. 1975).

# The Louisiana legisiature has recently respended to the problem of inadequate grading
{luscrated by ‘Miller. Act of July 17, 1375, Ne. 333, [1975] La. Sass. Law Serv. §78. The new
act supplements the crimes of aggravated and simple rape with a new crime of “forcible
rape,” which is defined as “sexual intercourse without the lawful consent of the female where
she is presented [sic} from resisting the act by force or *hreats of physical violence wherein
the vicsim rzascnably Selieves ler rasistance % Se aseless.” The legislazure has thus i afect
provided for two degress of forcible mape in acdditice o t2e mme 3f simple rzpe, ¥nch
involves deception, the new offense carrying not death as a penalty but a mazimum of 20
years' imgriscnmens. The aeed for 2 Willer interpretasion of the simple ;ape sazate a3 Sem
aliminatad.

The Louisiana legislature has aise ncluded the peasibdity of & Jury vonviction of fceniole
rape in its newest responsive verdict statute. Act of July 17, 1975, No. 334, [1975] La. Sess.
Law Serv. 579.

w2 The other was deciding the minimum amount of coercion or deception necessary. MPC
§ 207.4, Comment at 241 (Tent. Draft No. 4, 1855).

\l- lrdu - ol -

™ At the time this section of the MPC was being dmafted, 20 jarisdicticns punisked rape
with the death penalty; 22 provided for penalties of up to 99 years’ or life imprisonment. Id.

w4, at 241, 242.
™ Id.ac 241 s T
@ NVPC § 213.1. See note lsmpm.ihichprssu:tlthismcﬁ:n:i&.eCode in its entirety.”
 VPC § 207.4, Comment at 242 {Tent. Draft No. 4, 1953). _ ol TR 2
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(i) . . . the actor inflicts serious bodily injury upon anyone, or (ii) the iﬁqt:m

was not a voluntary social companion of the actor upon the oecasion of the |

crime and had not previously permitted him sexual liberties. .".'.T“_,

The existence of either of these two “aggravating circumstances” ele-
vaies to the first degree those situations which would otherwise be second
degree felonies. Therefore, first degree rape first requires proof of the sec-
ond degree crime, which contains the Code's basie definition of forcible
rape. The Code also provides for a third degree crime, designated as “gross
sexual imposition.”™ This last category prohibits nonconsensual inter-
course by threat, or with knowledge of mental deficiency in the victim, or
with knowledge of the victim's unawareness that the act is being commit-
ted or that the actor is not her husband. The drafters felt that these
situations warranted lower limits on punishment.! S BIWEGRE A

The Model Penal Code's selection of different degrees for forcible rape
represented significant progress by more accurately reflecting current so-
cial attitudes toward rape. For example, it imposes its severest penalty
upon one who rapes an involuntary companion with whom he has never
previously experienced sexual liberties. As the drafters stated, “[a) com-
munity’s sense of insecurity (and consequently the demand for retributive
Justice) is especially sharp in relation to the character who lurks on the
highway or alley to assault whatever woman passes, or who commits rape
in the course of burglary.”!"” The drafters of the Code sought to identify
objective circumstances—here, surprise—from which a jury could find a
more serious felony and yet not set a high legal standard of victim conduct
in order to do so.

. The other possible aggravating circumstance—infiction of “serious bed-
ily injury upon anyone”—is also a proper justification for imposing the
severest penalty. Serious bodily injury is defined by the Code as

bocily njury {saysical pain, illness or iay mzairmen: of physical credi-
tion'® which creates a substantial risk of death or which causes serious,
permanent disfigurement, or protractad ‘naes or impairmeat of the fanetion
of any 2edily member or organ. ™

It is not clear why the drafters chose such a severe standard fer bodily
injury. Its stringency increases the relative importance of the non-

™ MPC § 213.1(1). o

"¢ Id. $ 213.112). Since this section deals with mtercourss accomplished through a threaz,
it in fact creates a third degree of forcible rape.

" MPC § 207.4, Comment at 243 (Tent. Draft No. 4, 1955).

" Id. at 246. .

13 MPC § 21000(2). i

™ Id, § 210.03).
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voluntary companion faé't'or"."A'_a"ii'ﬁ'ple eﬁ'afnplé' illustrates this point. i
Under the Code, one who compels a non-voluntary companion with whom =*

he has not had pricr sexual contact to submit by a threat of “extreme pain”
has committed a felony of the first degree. Yet because “extreme pain”
aloae dces not qualify as “serious physical injury,” cne who compels either

a voluntary sccial companion or a person with whom he has had prior -

sexual contact to submit by actually inflicting “extreme pain” has only
committed a second degree felony. In other words, in this particular situa-
tion the Code would punish the threat of extreme pain more severely than
the infliction of extreme pain. Internal consistency alone requires that less
severe types of bedily injury be included under the first aggravating cir-

cumstance. In addition, because forcible rape is a form of violent assault, -

the amount of violence involved rather than the relationship between the
parties's would seem a better, though not complete, measure of the actor's

threat to society. = VR NG

The reason for one of the distinctions drawn between second and third
degree felonies is also unclear. In drawing this line, the drafters were ap- -
parently attempting to measure the extent to which an actor either affects .-
or has knowledge of a victim’s inability to resist or comprehend the nature
of the sexual act. One who gives drugs or intoxicants to an unknowing

|
?

cter who lurks on the woman can be as dangerous, in terms of possible physical harm, as one who i,
or who commits rape uses physical force, and the Code punishes both offznders as second degree 5%
de sought to identify felons. The rape of an unconscious woman is arguably an equally condemn- T
ha Jury could find a able act and is properly placed in the same category. The rape of a woman ot
ard of victim conduct suffering from “a mental disease or defect,” however, is only classified as &
e a third degree felony. The 1955 draft described the third degree crime as g
ction of f'senous'bod- turning on whether the actor knew that the victim's submission was “due -
lor o mposing the to substantially complete incapacity to appraise or control her own behav- .
the ™ de as ior.”"8 This situation was designated only as a third degree felony, accord- £y
:2at of shysical condi- ing to the d:.after:i, bLecanse, s;f_ﬁke '.:f.e_wingzi’?terccufe_ %1ix an m:zci:nscious ‘:
- which causes serious woman, which presented an “unequivocal and obvious poweriessness o
iTment of the Simction resist, iz preserzad the actor with the duty of making “nicer discrimira- i,
ions 2nd ethical judgments.”W The rzquirement for third degree crime .
was changed in the £nal draft, howsver, so 1aat now intercourse becomes B
standard for bodily criminal only if the actor knows that the victim suffers “from a mental 5.
rtance of the non- disease or defect which renders her incapable of appraising the nature of i
her conduct.”® The discrimination required by a defendant, therefore, is i
no longer quite as difficult. Yet the crime is still graded less severely than . .
plished through a threat, ‘ : ' 2 ‘ . gﬁ

W The particular relationship of the actor and victim, however, is extremely important.
See note 125 infra. 3
w MPC § 27.42){&iTent. Draft No. 4, 1588). .
™ Jd. § 207.4, Cemrment at 250, .. ‘it
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rape of an unconscious woman, with no further explandtion. It séemis
logically inconsistent to treat one who rapes an unconscious woman as any
more dangerous than one who know that his victim is so mentally deranged
as to be unable to appraise the nature of her conduct.i®*

Despite the aberrations of the New York Penal Law'® and statutes in
other jurisdictions'® which consider every forcible rape as the same crime,
the general trend in the last decade has been to specify degrees of forcible
rape and further to identify specific aggravating circumstances to distin-
guish between them, as exemplified by the Model Penal Code. This is not
to say that the MPC’s exact approach has always been followed. Some
codifications and proposals have chosen to vary the types of rape included
under each degree.® Furthermore, while numerous states have adopted,
or are contemplating the adoption of, both of the MPC’s aggravating
circumstances,'* others have adopted only the “serious bodily injury”

' The drafters of the final version merely indicated that the “typical case” which would
still be covered by the section is “the case of intercourse with a woman known to the defen.
dant to be manifestly and seriously deranged.” Id. § 213, Status of Section at 14.

" The drafters also further defined what is meant by “appraising the nature of her con-

duct”: “{Wle are not talking about appraisals involving value judgments or consideration
of remote consequences of the immediate acts.” /d. Co.

% N.Y. § 130.35. The crime of rape is divided into four degrees in New York, but most of
the distinctions deal with statutory rape.

‘2 See, e.g., Ore. § 163.375. The Ohio statute divides forcible rape into two degrees but
differentiaties only on the basis of threatening conduct. Onio §$ 2907.02 to -.03. New Hamp-
shire, which employs certain Model Penal Code language in its definition of rape, treats every
rape as a class A felony. N.H. § 632:1. However, the maximum prizon sentence for a class A
felony is only fifteen years. Id. § 651:2(I(a). The statute further provides that a court may
impcse an extended term of imprisonment on a convicted defendant ovar 21 years old if, incer
alia, “he manifested exceptional crueity or depravity in indicting death or serious bodily
injury on the victim of his crime.” [d. § 651.6 ()(d). In affect, this provision substitutes a

judicial for a legislative determiraticn of a separate degree of forcible rape.

The Senate proposal. while providing for two egarate daoees of formibie age. dnes nor
supoly an ctjective list of agzravating factors within each degree. SENATE Prop. §§ 1641-42.

= The House propesal. for example, iacludes two degrees of forcible rape but has 10
speciic provision for intercourse with i unconacicus woman. If the accused 1as 2aused e
victim’s unconscicusness by administering drugs or ntizicanis ot by phwsicai force. tae
oifense ¥ould come within shese alr2ady smumeraced cireumstances, ¥ e, the crime charged
would presumably be gross sexual imposition, given the “he knows that she is unaware that
a sexual act is being committed upon her” language. See House Proe. § 1642(b). This
represents a less severe grading than suggested in the Mcdel Penal Code, which classifies
intercourse with an unconscious woman as at least a second degree felony. .

' Deuv. § 763; Hawan § 707-730; Housz Pree. § 1643; Mass. Prop. § 1Ka); N.D.§ 121
20-03(2); N.J. Prop. § 2C:14-1(a). The House proposal, however, requires that the serious
bodily injury be inflicted “upon the victim.” House Prop. § 1641(2). The MPC language is
“serious bodily injury upon anvane.” MPC § 213.1(1). The latter is preferable, since an
offender who severely beats a victim’s companicn, thereby Frightening the victim into sexzal
submisaion, bag manifested himself 1o be as dangercus 1 one w50 sevarely Yeats the viciin.
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factor.'® Some jurisdictions have also expanded the number and type of
aggravating circumstances relating to personal injury. One propcsal has
included group rape;'™ four states, the use or threat of use of a deadly
weapon;'® two others, emoticnal injury.'® Finally, two states have added
kidnapping, the threat of sericus bodily injury, and the attempt to cause
death.’™

Michigan stands far apart in identifying the greatest number of aggra-
vating circumstances. In a unique classification pattern, the Michigan
statute first divides sexual conduct into the two categories of sexual pene-
tration™® and sexual contact.” Penetration is the subject of first and third

Another slight deviation from Lthe MPC is Hawaii’s change of the non-voluntary companicn
factor to require that the victim not hava permitted sexual contact for twelve months prior
to the rape. Hawan § 707-730(1)(a)(i).

Colorado's analogous use of the bodily injury factor is unusual, in that it does not raise
certain rapes from one degree to another but rather serves as cne of the possible acts constitut-
ing the crime: . : : '

Any male who has sexual intercourse with a female person not his spouse commits
rape, if: s ®
(a) He compels her to submit by force or by threat . . .

(e} In the commission of the offense the offender inflicts bodily injury upes anvane.
Cora. § 183-3-40111).
Therefore, the victim need only prove that the accused had sexual intercourse with her, that
she was not the wife of the accusad, and that someone suffered bodily injury at the hands of
the accused in the commission of the act of sexual intercourse. An earlier Colorado drait
proposal treated serious bodily injury simply as an aggravating /actor. CoLoRADO Lzgistative
CounciL, R220RT 10 THE COLORADO GENERAL AsseMaBLY: PRELIMINARY REVISION oF Coworano
CammvaL Laws § 40D-10-1 {Research Pub. No. 38 1964). The legislature apparently felt that
the less contzovertible fact of bodily injury negated any need for proving the normally re-
quired element of “zompelled to submit by forze.” Such 1 prasumpricn seems reasonabie,
assuming hat the dafendant s allowad the dethnse of sonsent or iccident, aithouga it 1as
a0t been adopred elsewhere. The stazute fces provide, as recommended by the Cede, for a
reduction in degree “if the victim was a veluntary seefal comzanicn of the offender upen the
sczasicn of the crima and had previeusiy velunta=ly mgaged in sexual intercousze or dewate
sexual mizrcoume with him.” [d. § 1334517,

B See, 2.g., MonT. § %4-3-303(3); Wasn. § 5.7504)(1 e}, Eiminating the MPC'3 “invoiun.
tary companion” factor is unfortunate. In addition to providing an appropriate measure of
culpability, the non-voluntary companion factor helps to divert the inquiry from any focus
on consent and, mcre generally, mitigates the need for dificult jury decisions.

™ Mb. Prop. § 130.2C.1(c). For a discussion of the merits of this factor, see notes 134-38
infra and accompanying text.

T FLa. § 794.011(3); Mb. Prop. § 130.20.1{b); Wasu. § 9.79(4)(1)(a). Cf. Act of July 7, 1975,
No. 75-619, [1975] Conn. Leg. Serv. 1216, 1218-19 (creating new felony, “sexual assault in
the first degree with a firearm™).

@ Dex. § 754(1); MonT. § 34-2.101(5). For a discussicn of the problems presensad by this
factar, see notes 141-30 infrg.

= Tax. § 21.03(a)(2); Urazt § 76-5405{4G), . ) BT

“* See zote 78 and accompanying text mipre S the definition of “sezual peneizatica™

7 “Sexual contact”is defined as inchecfing -
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degres crimes; contact, of second and fourth, The aggravating circumstan.

¥ Lol

ces for penetration and contact, however, are roughly identical.

The first degree crime, which encompasses traditional forcible rape, in-
volves sexual penetration plus any one of the following aggravating circum-
stances:

(c‘ Sexual penetration occurs under circumatances involving the commission
of any other felony.

(d} The actor is aided or abetted by 1 or more other perscns and either of
the following circumstances exists:

(i) The actor knows or has reason to know that the victim is mentally
defective, mentally incapacitated or physically helpless.

(ii) The actor uses force or coercion' to accomplish the sexual penetra-
tion. . . . _

(e) The actor is armed with a weapon or any article used or fashioned in a

manner to lead the victim to reasonably believe it to be a weapon.

(f) The actor causes personal injury to the victim and force or coercxon is
“usad to accomplish sexual penetrahon. B

(g) The actor causes personal injury to the victim, and the actor knows or

has reason to know that the victim is mentally defective, mentally incapaci-

tatsd, or physically helpless.!®

The first aggravating circumstance, “the commission of any other

the intentional touching of the victim’s or actor’s intimate parts or the intenticnal
touching of the clothing covering the immediate area of the victim's or actor’s intimate
parts, if that inteational touching can reasonably be construed as being for the purpose
of sexual amousal or gratification.
MicH. § 750.320a(g). Viclence, as will be shown, is the primary factor in the Michigan grading
scheme. Jexual mmtace, for sxample, if sfectad under any of the enumeratad aggravated
circumstances, i3 juniahable for the same maximum tme 18 ‘s jexual cenetriticn ¥ thout
aggravaticn. Nevertheless, penetration with aggravation is punished more severely than mere
contact with 1ggzavacion, aad pesetTation without aggravaticn 's much more sericusly pun-
ished :han contact without aggmavasion. To this aciant the diastinesion betwesn emetmaticn
and scotact 3 imgertant, and undortunscely the broad Jefinition of the former may armace
some dificuity in maldng that distinction. Since sexual penetration includes peretration by
the actor's hand, the difference between this type of penetration and sexual contact, which
includes the intentional touching of intimate parts, is problematic, especially since penetra-
tion need only be slight.
'™ See note 95 suprg and accompanying text for a discussion of the various kinds of circum-
tances that may constiute foree or coercicn.
= Mic. § 750.520b(1).
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sexual activity must occur between the felon and the victim of his felony. %}’
Otherwise, the presumed elements of force and danger to the victim would =

g
S

not be present. The current statutory language seems to make criminal
sexual intercourse even between two felons, perhaps while en route to or
escaping from the scene of the felony.

The inclusion of group rape as a separate aggravating circumstance is
entirely justified.™ Multiple rape is perhaps the most humiliating and
degrading form of sexual abuse, even in the absence of serious physical
injury.' The statute therefore correctly makes group rape a first degree
crime even without resulting physical injury. All that is required is force
or coercion or knowledge of mental deficiency, incapacitation, or physical
helplessness. Empirically, this expansiveness makes sense. Physical injury
should not be the governing criterion for culpability of group rapes;
usually, group rape involves less severe injury.'™ Yet the humiliation
inflicted on the victim signifies severe actor culpability, and the crime
should be graded accordingly, - - o ; < ppiier tse

The third aggravating circumstance, “armed with a weapon,” would
apparently apply even where two people engege willingly in sexual activity
and one happens to have a weapon in his pocket. There is no requirement
that the actor threaten the victim with the weapon or that he be in a
2osition to use it. The statute can easily be revisad to exciude any innocent
circumastances from the crime.

The fourth and fifth aggravating factors, personal injury occurring either !
through (1) “force or coercion”™ or (2) knowledge that “the victim is
mentally defective, mentally incapacitated, or physically helpless,” raise
several problems. First, they are both limited to situations invelving injury B

‘
!

,___.
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‘In Michigan it must be coupled with group rape, id. § T50.520b(1:4d), or perscual injury, id.

* Group rape wonid be 1 13t degres crime under the Modai Panai Code only if it smucduced i
sericus bedily injurs or if the rezim was 1ot 1 voluntarv sceisl ssmparion ind had e
previcusiy permitiad the actors sexual liberties. Yet group rape is frequently committed
2gainst a female who 'a a dave wr acquaintaace of cne of the zroup. whesa svilective conduct
217 De a3 qulpabie 23 when manifasted toward strazgera. Moncensensual mresconre seems
imolicit i ail gzoup mpes, sines consensual mizrcourse i acrmally sngaged @ privatsly

= A ravt Priladeliphis study found that “sexual humiiiation was significantly prevalent”
in group rape, M. AMiR, Patresns v Forcisee Rare 222 (1971).

4 See id. at 220 & n.105.

¥ The non-exclusive definition of “force or coercion” in the Michigan statute, see note 81
supra, includes the situation in which the actor “through cencealment or by the element of
surprise, iz 1ble to overcome the victim.” Micy. § 730.5206¢13{D (7). This axample shews that
the drafters were specifically concerned with the stranger who suddenly confronts a victim.
Nevertheless, this concern is not by itself enough to elevate the crime from third degree to
first degree status—as it would be by virme of 5f the MPC’s non-veluntary companicn Betor.

b T Sgen k= s
S T TR e

§ 750.520601)9.
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to the victim. Thls restriction i3 less preferable than the MPC posution that
(serious) bodily injury to anyone should be an aggravating circumstance.'®
One who has inflicted personal injury on a victim’s companion has evi-
denced conduct which is just as dangerous as that of one who has injured
the victim. Of course, injury to another may rize to the level of an agzra-
vated circumstance if it constitutes a felony. In Michigan, for example,
assault with a dangerous weapon, with intent to commit murder, with
intent to commit great bodily harm, or with intent to maim constitutes a
felony.™ If such offenses are perpetrated against the victim's companien,
then rape of the victim would be elevated to first c2gree status. Indeed,
bodily injury to another might very well be perpetra:ed in situations also
giving rise to a charge of assault with intent to commit great bedily harm.
But this bootstrap argument should not be necessary, llmlted as it is only
to certain statutory assaults. :

Second, the ‘definition of personal injury thhm these aggravatmg cir-
cumstances is extremely broad, extending beyond objective evidence of the
dangerousness of the offender to include not only bodily injury but also
“disfigurement, mental anguish, chronic pain, pregnancy, disease, or loss
or impairment of a sexual ot reproductive organ.”"*® The troubling portions
of this definition are those including mental anguish and pregnancy.

The statute does not require that mental anguish*! be serious. As a
result, the first degree crime seems nearly indistinguishable from the third
degree crime, since any undesired sexual penetration may create mental
anguish."® There is also another problem posed by the use of mental an-
guish as part of an aggravating factor. The consideration of mental anguish
dissipates the impact of Michigan's important shift in statutory emphasis

" to the conduct of the actor and his dangerousness. The infliction of physi-

cal injury during & rape clearly and objectively manifests the type of dan-
gerons conduct which should be punished as a first degree crime. The
mental or 2motional reacticn of 3 particular victim, hewsver. dees not. As
neted previcusly, the law already recognizes that aay rape has a particu-
lazly severe smcticnal impact ca its victim; therefore, the sunishments for

A See pota 124 supra.

= MicH. §§ 750.82, 750.33, 750.34, 730.86.

“ Id, § 750.520a(f).

" Michigan was not the first state to include some form of mental injury in its definition
of personal injury, Delaware and Montana had already done so. See note 128 supra and
dcrompanying lext, '

¢ The Minnesota statute, which generally {ollows the Michigan model, changes the aggra-
vating circumstance of personal injury slightly by requiring. inter alia, that mental anguish
be “severa.” MmN, § 509.241 subd. 8. Sev zi30 N. M. § 40A-3-21_4(2) (“great mental an-
guish™). This change makes a somewhat clearsr distinction between the types of conduct
proscrized under the frst degzes and these proacmibed wmder the third degree. Yet it still
presents scme problems in distinguishing betw=en sexual penetration cfenses.
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rape defendants are umquely harsh. In thls respect, tbe law tmputes to the'

rape defendant an awareness that his conduct will cause unusual mental
injury. Yet an actor's circumstantial'® choice of a victim particularly sus-
ceptible to heightened mental or emotional anguish is not a legitimate
means by which to distinguish him from one who sexually assaults a men-
tally stable victim. Another way of making the point is to say that the
criminal law has not yet reached the stage where a defendant can generally
be held responsible for knowing the particular emotional reaction which his
conduct will evoke in the victim. Although in tort law it may seem prefera-
ble to assign a financial loss to the culpable party, the criminal defendant
is not required to “take his victim as he finds him,” at least insofar as
emotional instability is concerned.'* Where incarceration, not compensa-
tion, is the remedy, different notions of liability apply.'*

The inclusion of mental anguish may also in particular cases be apt te
cause evidentiary problems at trial. The particular mental impact that a
rape has on its victim may be largely the result of both her particular
mental state before the rape, her attitudes toward sexual intercourse with
men, and her prior sexual experiences. A woman who claims that she
experienced mental anguish beyond the normal level because of the rape
should not be able to testify to that effect without some cross-examination
as to these potential independent causes. Yet an interesting difficulty
awaits the defendant who attempts to prove that pre-existing susce pcibil
xty was the reason for the victim's psychic damage. The evidence prmn-
sions of the new Michigan rape statute prohibit any scrutmy of the victim’s
prior sexual conduct with third parties, or even opinion evidence, such as
by an expert psychiatrist, unless designed to show the source of “semen,
pregnancy, or disease.”¥ So it would appear that the defendant would be
unabie to prove that the mental anguish that so seriously damaged the

M OF gurse, if the acter Yacws thac the victim v mencally uratable, s rage manifests
dangerousness warranting punishment equivalent to that metad out for these inflicting physi-
cal injury. Like the actor »ho mdicts the latter, ke is 3waza that injusy may well resuit, and
Se m4r 32 held legslly accounrable for . Mice. § 750.3200(11iz) approgriataly covess this
aituation.

1 Of course, should a rapist employing force or coercion cause physical injury to an abnor-
mally frail victim, he would also be guilty of a first degree felony, by a liberal reading of the
statute's causation requirement. While this result may be equally inappropriate, it seems less
of a problem, the body being more predictable than the mind

W This anpalysis essumes hat the objective of nhecr.mmallawmmpwsh the macst
culpable persen most seversly, rather tham to exact purely retributive justice. Admitzedly,
retribution plays an important role in the law, sublimating societal outrage through the
confines of a structured legal process. Modern grading schemes, however, allow the judge 2
wide range of punishments for 3estencing purposes, within which ?.he desire for retributica
may rm its course. . . : 52
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victim was due‘to the fact, for instahce, ‘that she had had psychologically -
unhealthy sexual encounters in the paet which rendered her acutely sensi-
tive to sexual advances. Moreover, even assuming that the defendant could
argue successfully that the evidence was needed to prove the origin of a
psychological “disease,” the end result would thus be a complete descrip-
tion of the victim's sexual conduct in the past—an apprcach which the
statute has specifically sought to avoid. '

There are, of course, understandable reasons why the Michigan drafters
sought to include mental anguish as an aggravating factor. However, if it
is to be used as a criterion for distinguishing between different degrees of
forcible rape, it should do 8o by identifying particularly evil conduct that
would create abnormally high mental disorder in a stable victim, not by
isolating the actor who perhaps by accident chose a victim unusually sus-
ceptible to the mental anguish likely to result from forcible rape. It is
impossible to include all acts likely t cause a particularly severe ‘mental
or emotional reaction.'” It might be feasible, however, to set some standard
by which a jury could measure the conduct. Ideally, such a standard would
be aimed at conduct deemed so degenerate or sadistic that even without
the infliction of serious physical injury!* it would elicit a severe emotional
or mental reaction from an otherwise mentally sound victim. The use of
such a standard would require an accompanying jury instruction to ignore
for gradation purposes the mental anguish normally suffered by the victim
and already reflected by the generally harsh penalties for forcible rape.!?
Obviously, defining actor conduct which is condemnable solely for its men-
tal impact is an extremely difficult task which should depend primarily on
psychological study. If the standard can be objectively defined,' the actor
who inflicts severe mental anguish might fairly receive as harsh a punish-
ment as the actor who inflicts severe physical injury.

Michigan’s inclusion of pregnancy in the definition of personal injury is
aiso an iraccurate means € measuring the degree of danger representad
By an acter’s eonduct. Like mental anguish, the possihilicy that pregnancy
may result from sexual intercourse is one of the factcrs responsible for the

" Que at which might result n such 3 reaction is the rape of 3 sragnant wmman who has
reached a state where her pregnancy is obvious. A legislature might presume that s pregnant
woman would experience a more severe emotional reaction to a forcible rape than a weman
not pregnant, even though there is ro physical injury to her or to her fetus.

!¢ Of course, the probably accompenying infliction of sericus physical injury would, in
itzelf, make the rape 2 first degree crime, eliminating the need 2o inquite abcut meatal
anguish.

'* The trial judge, who has the advantage of seeing a broader range of rape cases than the
jury, could also dismisa the first degree charge if be felt there was insufficient ewidence of
this type of conduct. .

¥ The Minnesots standard, wprg rote 142, is of course subjective, focusing enly wpon
victim reaction rather than acter conduet, except as limitad by the csusation language.
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generally severe statutory treatment of forcible rape compared to other
violent assaults. But the fact that one rapist’s victim becomes pregnant as
a result of being raped while another’s does not should not justify treating
the former as a more dangercus person. The inclusion of pregnancy also
makes vaginal intercourse potentially more serious an offense than the
sther forms of penetration prohibited by the Michigan statute. This dis-
tinction seems inappropriate in view of Michigan’s attempt to remain
neutral as to the sex of the actor and victim, unless one makes the value
judgment that vaginal intercourse represents more dangerous conduct
than the other forms of sexual penetration covered by the statute. - - -

The trend of modern rape statutes to define aggravating circumstances
for the grading of forcible rape is a positive trend in several respects.
Perhaps most impertant is the elimination of a single severe penalty for
all forcible rape, which tended to preclude convictions in cases where the
jury was not convinced that the offender’s actions, though culpable, were
sufficient to warrant the death penalty or life imprisonment. In addition
to eliminating this jury incentive, gradation is'a proper response of the
legal system to a change in moral values which de-emphasizes female
virginity or chastity. Today, forcible rape is viewed as a heinous crime
primarily because it is a violent assault on a person’s bodily security,
particularly degrading because that person is forced to submit to an act of
the most intimate nature.

Gradation appropriately helps focus the inquiry on the culpability of the
actor. The particular aggravating circumstances which should be used to
identify the most evil offenders are largely a question of individual legisla-
tive preference. However, the most acceptable grading scheme seems one
with the greatest general emphasis on cbjective evidence of violence. The
scheme should also make the policy decision that rape by a stranger is apt
to be more reprehensible than rape by a person toward whom the victim
had exhibited some prior socia! cr sexual intersst. These crizeria are also
more probative of the acter's sussibie use of force or coercicn than sritevia
hased on the prior sexual sxperiences of the vietim. The identificarion of
diferent levals of viclence ané familiarity thus not cnly are moee kelv 1o
punish the most v offender mest severaly but also in Jdoing 3¢ provide a
jury with objective standards when dealing with the difficult consensual
aspects of the crime.

II. Tue CORROBORATION REQUIREMENT

The problem of testimonial safeguards has always been unique to rape
prosecutions. Since there are seldom any witnesses to a rape, convicticn
often depends cn whose testimony the jury believes. There is a widespread
suspicion of the motives behind the ailegation of rape, and as a result
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corroborating evidence is often essential to the prosecutor's case.'! In this
sense, the corroboration requirement evokes many of the issues of consent
that form the crux of the question whether to focus on actor or victim
conduct. :

At common law corrcboration was not required to prove rape.’® In those
jurisdictions which still do not require corroboration, there is a wide variety
of rules.™ In some jurisdictions, if the complainant’s testimony is not
“clear and convincing,” the court may in its discretion require corrobora-
tion before submitting the case to the jury.™ It can thus be used es a
safeguard when the court feels that the circumstances raise doubts regard-
ing the nonconsensual nature of the interccurse.'

In some jurisdictions today, however, corroboration is a prerequisite to
conviction, established either by the courts'™ or by statute.” The many
problems inherent in a requirement of corroboration are apparent from its
stormy history in New York.'" Corroboration was at one time required in

# Another testimonial safeguard aside from independent corroboration is the requirement
of some jurisdictions that victims report rape promptly. Most courts have considered the
promptness of the victim’s complaint of the alleged crime as merely one factor with which to
determine the veracity of the complainant, see State v. Dill, 42 Del. 533, 538, 40 A.2d 443,
445 (1944); Brown v. State, 127 Wis. 133, 201, 106 N.W, 536, 539 (1906); Creenfield, The
Prompt Comploint: A Developing Rule of Evidence, 9 Crm. L.Q. 286 (1567). The MPC,
howsver, reguires that “an alleyed ofznse” must be “brought fo ths notice of public autherity
within [3] months of its occurrence.” MPC § 213.6(5). Since the surrounding circumstances
of the victim’s complaint, including promptness, are evaluated by the police and prosecutors
in deciding whether to charge, see Comment, Pclice Discretion and the Judgment that a
Crime Has Been Committed— Rape in Philadelphia, 117 U. Pa. L. Rav. 277 (1263), and since
evidence of an extended time pericd before complaint may be presented for jury svaluation,
it seems unreascnable to require prompt complaint as a condition for proseciution in these
cases in which prosecution might otherwise be appropriate.

127 . WicMore., Svipence § 2061, at 342 (3d od. 1940).

= Amcay he staadard instructions s to the weight of the avidence 's that jeomiiigated
9v Lerd Hale. See acta 20 suprs and acccmoanying text.

™ Sge, e.3., People v. Jones, 28 [l App. 3d 396, 200, 329 N.E. 2d 833, 339 (1973).

'8 'n addition ‘o the ccocern about false reporting by #nmen who really may dave :ma-
sented t0 the ict srigirally et who later soughi @ pumish ‘e actor. the 2ourts hava om-
monly zizad wg ather justifications for :le corsoburation requirement—rhe ‘nacwuracy
threatened by the emotion raised in the jury by a rape charge and the ort-cited but aow
questioned difficulty of disproving an accusation of rape. See Note, The Rape Corroboration
Requirement: Repeal Not Reform, Bl Yare L.J. 1365, 1373-34 (1972).

¥ Carter v. United States, 427 F.2d 619 (D.C. Cir. 1970); Franklin v. United States, 330
F.2d 205 (D.C. Ciz. 1963). .

5T See e.7., Ga. § 26-2001.

1% The New York experience has been well documented. See, e.g., Note, Corroboration in
the New York Criminal Law, 24 BxLyn. L. Rev. 324 (1958): Ludwig, The Case for Repeai of
the Sex Carroberation Requirement in Mew York, 36 Bxeyn. L. Rzv. 378 (1970); Younger, The
Requirement of Carrodorction in Prosecutions for Sex Offenses in Naw York, 40 Foronax L.
Rav. 263 {1971); Nota, suprs note 153.
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New York for each material element of the offense: force, penetration, and
identity of the accused.™ Partially as a result of this rule, in 1969 there
were only 18 rape convictions in New York City out of 1085 arrests.!® Thus; -
the corroboration requirement for forcible rape was changed in 1972 to
appiy only to the element of force." Yet this element, of course, is the key
to many rape cases, and prosecutors reported after the 1972 amendment
that “rape still remainfed] the easiest crime to get away with in the
state.”** In 1974 New York finally abandoned the requirement completely
for forcible rape.!®

The drafters of the Model Penal Code did not have the benefit of this
practical experience. One of the least satisfactory sections of the Code’s
article on sexual offenses is its requirement of corroboration:
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No person shall be convicted of any felony under this Article upon the uncor-
roborated testimony of the alleged victim. Corroboration may be circumstan-
tial. In any prosecution before a jury for an offense under this Article, the
jury shall be instructed to evaluate the testimony of a victim or complaining
witness with special care in view of the emotional involvement of the witness
and the difficulty of determining the truth with respect to alleged sexual
activities carried out in private,'® o '
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The drafters of the Code acknowledged that Wigmore opposed a corrobora-
ticn requirement in rape casas, both becauss jurors are naturaily suspi-
cious of the complainant and because the court may always set aside a
conviction for insufficient evidence." They further recognized similar atti-
tudes in the courts. Despite the admitted opposition to their position, they
give no indication why they included the requirement.!s*

Corroboration seems unnecessary and illogical in view of the grading
structure of the Code. Since only those cases which present the most objec-
tive avidance of raze are classifed as first degree coimes. cormcharation of

-
“ce is that premulgated

853, 859 (1975).

3 really maz have con-
*, 12e cnurt3 have com-
:ment—:he naccuracy
. the ofi-cited but now
“he Rape Corroboration

™ People v. Masse, 5 N.Y.2d 217, 219, 156 N.E.2d 432, 433, 182 N.Y.3.2d 321. 822 (1939).

®ONLY. § 100.18 {practice rommantazies),

® In place of the requirement of cormboration fr penerTaticn, the legstaturs added 1
=quirement i jome “sther svidence” which t2aded w0 ssablish shat an 3T2mpn ¥as ;ade
to have sexual inzercourse with the victim. N.Y. § 130.15 (1972).

" Montgomery, New Drive on to Make Rape Convictions Easier, N.Y. Times, Nov. 13,
1973, at 47, col. 5.

*® N.Y. § 130.16 (practice commentaries at 458).

“ MPC § 213.5(8).

® 7 4. WicMore, Evoevncs § 2061, at 254 (3d =d. 1340). Wigmore, however, believed that
a corroboration rule was inadequate to determine the complainant's credibility and preferred
the expert scientific analysis of modern psychology for this purpose. [d,

“ The brief discussion is directed toward the reasons for corzoboration o seductico cases,
whers it hes Yeen a common raquirement. Thess is 20 elacidation of the ressons for extanding
corroboration to all sex erimes. MPC § 207.4, Comments at 25344 (Tent. Dra% No. 4, 1953).

1 v. United States, 330

Note, Corroboration in
The Case for Repeal of
“31{1570); Yeunger, The
2 York, 40 Foronax L.
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the witness’ testimony should be unnecessary. The elimination of a single
gevere punishment for rape also mitigates the need for objective supporting
evidence in that a jury that is unconvinced that a first degree rape occurred
may nevertheless convict the defendant of the lesser offense.

More important, corrcboration need not be elevated to a requiremeant of
law because of its potency as a matter of fact in 2ach case. Corroborating
evidence will be admissible in any rape trial as relevant to the victim’s
allegations, and, realistically, the jury’s assessment of the victim's credi-
bility may often turn on the existence of such support. It will be to the
advantage of the defense, conversely, to point out the uncerroborated na-
ture of the complainant's testimony. Hence, it scems better to depend
upon the protections afforded by the conventional rule that the evidence
of criminality must be sufficient to prove guilt beyond a reasonable doubt
than to erect unique barriers to the prosecutrix by dictating by law the

‘kinds of evidence which will be’ requued of her. As the drafters of the

Oregon statute have exp!amed s

While a general caution agamst con\nctmg on the bare testimony of the
complainant has validity, it would seem that the emphasis would be better
placed on the credibility of the complainant than on the mere weight of the
evidence. If the testimony of the complainant is credible, it should be suffi-
cient. The other alternative would be to require corroboration as to every
alement of the crime, 3ince there s no reasce to believe that the complainant
is more likely to lie or deceive herself on one point rather than another.!

New York’s repeal of its corroboration requirement has been part of a
recent trend against corroboration,™® perhaps in response to these factors.

*This trend should be accelerated by New York’s recent repeal, since several

jurisdictions which have recently decided to require corroberaticn or are

¢ Orzcon CananaLl Law Ravision Cosnassion, Paoecszs Orzocon Camimiac Cooe | 106
Commentary (Final Drait and Report, 1970). Cregon has not included cormdoration. Sez aiso
Fairszain, DICTA: Rapge Law Revisions [ncrzase ndistmanza, 28 Vao L. Wazxuy, Nov, 2%,
1975, ac !, col. 3.

= TonN. § 30a-88 was cepealed m 1974 Ser 3lw Gao § 26-1001: Fra. § TSO02 (ury
inarriction ~egarding weight and qualicy of testimony oniv}; Hawan § 768-76 ‘zrompr com-
plaint only); Mmvn. § 609.247 subd. 1; N.D. § 12.1-20-01 {prompt complaint only); N.M. §
40A-3-25; Pa. § 3105 (prompt complaint only); Texas Cope Crim. Pro. art. 38.07 (Supp. 1975)
(prompt complaint only, and only as reflection upon weight of evidence); Wasn. § 9.79(2)(1).
Pennsylvania had adopted the MPC cautionary instruction but repealed it almost immedi-
ateiy. [1970] Pa. Acta No. 115, ~zpecing Pa. § J106. Mew Hamopshire also 2as jending a
bill that would eliminate the corroboration requirement. 17 Crim. L. Rep. 2223 (June 11,
1975). The requirement has been included, however, in Mass. Prop. § 20 (either prompt
complaint or corroboration required); N.J. Proe. § 2C:145%¢ to 4 {prompt complamt and
corroboration). Corrcboraticn was alse recommended by “{a] substantial edy of apiion™
in the Brown Commission. Bzowy Rezowt § 1648, Comment 1z 192. it does net exist, howmwar,
in the House peoposal itzelf Hovss Paoe. § 1848,
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qation of 4 singls considering proposals to do so have been citing New York as an important < -
acti  1pporting = , prer.:edent.'.“ Mzchxgan’a‘ new approach, too, requires no co_rroborahon-for
ree feg occurred & T victim testimony,'™® for it has recast the law in such cbjective terms as to -
) ) ' require little dependence upon anything but the extent of actor force,

sl . which it seeks to measure by objective, non-testimonial standards.

a requirement of HXEE]

e, Corrobor AUNE SR IV. Prosrems or MENS REa v Rare

t to the victim's 7 R . .

‘e victim's credi- - Sy In addition to defining and measuring the different types of physical
It will be to the = . conduct which constitute the actus reus of forcible rape, rape laws must _
corroboratad na- i -‘ specify the requisite mental state, or mens rea, that accompanies the phys-
setter to depend ° _ ical act. The issue of mental culpability is often not a significant problem

hat the evidence in a forcible rape case. Once the element of forcible or coercive physical
‘easonable doubt conduct has been proven, some mental culpability is apt to be assumed,
! since it is unlikely that the use of force or coercion to accomplish sexual
intercourse was accidental.” However, in newer statutory definitions of
rape which focus more closely upon the actor’s conduct rather than the
amount of resistance exhibited, determining the level of mental culpability
required of the actor becomes a more difficult inquiry. e 5 e
Rape statutes reflecting the common law contain no mens rea lan-
guage,'™ but courts have generally held pursuant to common law that one
St 5 U5 By must ent:ertain the ‘“‘general” intent tq do the a-ct-—here: to have inter-
tthe somplainast course with a woman by force and against her will.!™ While normally, as
than snotiap 7 ; has been noted, the presumption is that an actor “intends” to do acts that

testimony of the:__
is would be better .
nere weight of the *

* Connecticut, which hes already repesled its corroboration requirement, see nots 163
t0 these factors. ; supra and accompanying text, patterned its statute closely after New York's. Mass. Pree. §
al, since several 20, which requires either prompt complaint or corroboration by dirsct or circumstantial
sbe — are. B e-vidence. cites the New York provision as authority for imposing the requirement. The

— ; drafters of a preposed Washington code provision explained that the reason for demanding
; cormberation #as “the 2asa with which [rape] complainta an Se made and the difficulty
MINAL D50 § 108, ] of yvercoming “he repugnance o nich acts 1eid by sypical jurcrs.” Wasamcrton Lasistamvs
roboration. See gisy 88 CounciL's Juptctary CommiTTeE, Revised Wasnmioron Crovmisr Coog § 9A.44.010, Comments

Wazkwy, Nov. 21, 18} 2t 174. The draftars also claimed that “Mew York has used the rule for many 7years,
sresumably with 10 reduction 'n the determent 252¢t of the law an this sublect.” Jd. at 173,

AL § 784022 Gury i i Aashingzon’s sape statute a3 gassed in dnal form, hewever, axpiicitly ubviates the need or
876 (prompr com- HLRDR sorroboration. Wasn. § 2.75023(1).
aint only); NM. § 2 ™ Micd. § 750.520h.

38.07 (Supp. 1975) " See, e.g., Walden v. State, 178 Tenn. 71, 77-78, 155 S.W .2d 385, 387 (1941) (no intent is
Wast. § 9.79(2)(1). ; required “other than that evidenced by the doing of the acts constituting the offensas™).
it almost immedi- & : While courts generally do not admit that this is the premise of their mens rea analysis, it
uso has pending 4 ¢ seems implicit in their approach. Just 3 force implies resistance, it impiies intention. The
2p. 2223 (June 11, 4 only cases which focus more directly upon the mens rea which can be assumed from force or
20 (either prompt : coercion are those involving charges of assault with intent to commit rape.
apt complaint and ; T See, ¢.8., the old Wiscorsin statuts reproduced in note 1 supra.
| bedy of opinien™ . ™ Se¢e, 2.4., Honry v. United States, 432 F.2d 114, 119 {Sth Cir. 1970}, medified, 434 724

not exist, however, AT 1283 (3th Cir. 1971), cert. denied, 400 US. 1011 (1971).
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he in fact does, intent does assume some complexity when the defendant ;
raises a defense of either intoxication or mistake of fact. The general com-
mon law rule allows intoxication as a defense when it negates a required
element of the crime, typically mens rea.” Many courts have taken the
further position as a matter of law that intoxication will negate “specific
intent,” such as the intent to commit a felony within the building, required
for burglary, but will not excuse a crime which requires only a “general
intent,” such as rape.”™ On the other hand, at common law or with carnal
knowledge statutes if the defendant can show that he mistakenly believed
that the victim consented to intercourse, he may negate the required in-
tent—assuming that his mistake of fact was both honest and reasonable.™

The treatment of ruens rea was a major innovation of the Model Penal
Code. The drafters defined four possible leve!s of criminal intention: pur-
pose,'” knowledge,'™ recklessness,'™ and criminal negligence.'™ They then

W W, LaFave & A. Scort, HaxpBook oN CrDMmNAL Law 342 (1972).
7 See, ¢.g., Abbott v. Commonwealth, 234 Ky. 423, 28 S.W.2d 485 (1930); State v. Scar-
borough, 55 N.M. 201, 230 P.2d 235 (1951). One commentator disagrees with this analysis
and prefers the view expressed in Director of Public Prosecutions v. Beard, [1920] A.C. 479,
that one might be too intoxicated to entertain the general intent to have sexual intercourse.
He argues that
. . . it is better, when considering the effect of the defendant’s voluntary intoxication
upon his criminal liability, to stay away from those misleading comcepts of general
intent and specific intent. Instead one should ask, first, what incent [or knowledge) if
any does the crime in question require; and then, if the crime requires some intent
(knowledge), did the defendant in fact entertain such an intent (or, did he in fact know
what the crime requires him to know).

W. LaFave & A. Scotr, supra note 174, at 344 (footnote omitted).

" In United States v. Short, 4 U.S.C.M.A. 437, 16 C.ML.R. 11 {1854), the conviction of a
defendant for assault with intent to commit rape was affirmed. The defendant was a service-
man stationed in Japan who testified that he mistook the Japanese victim's resistance for
an oral acceptance of his offer of payment for sexual serdces. His requested instruetion that
Ne could 20t be somviczed if he believed the viciim had conssaced was held o e toc bmad,
since it did not nclude the gualification :hat the belied must :ave Zeen seascnadie. For a
criticiam of this decision that argues from the distinction between rape and assault with
inteat w rape, se2 W. LaFave & A, ScorT, uprs note 174, a0 353, Jther cases have ilso
equived reascoabieness. McQuirk v. State, 34 Ala. 425, 4 So. 775 1338); 3rare v. Dizon, 47
Hawaii &4, 320 2.2d 759 (13€4).

T A person acts purposely with respect to a material element of an ctfense when:

(i) if the element involves the nature of his conduct or a result thereof, it is his
conscious object to engage in conduct of that nature or to cause such a result . . .
MPC § 2.02 (2)(a).
M A cerson 1cts knowingly with respect tc 2 material slement of an of:nse whea:
(i) if the element involves the nature of his conduct or the attendant circumstances,
he is aware that his conduct is of that nature or that such circumstances exist; and
(ii) if the slement involves a result of his coaduct, he is aware that it is practically
certain that his conduct will cause such a resuit.
Id. § 2.0212)(b). g
™ A peron acta recklessly with resgect to a material elexemt of m ofznse when he
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proceeded to allocate these various levels of mens rea over the'spectrum *
of the criminal law, assigning a specific mens rea requirement to each™
crime, and often to various elements within each crime. Where the particu-
lar Code section which defines a crime does not identify the required culpa-
bilizy level, the Code provides that the element “is established if a person
acts purposely, knowingly or recklessly with respect thereto.”*" Since the
Code does not specify the mens rea which must accompany forcible rape,
recklessness will suffice.'™

Within this general framework, the Code also contains a specific provi-
sion that deals with the use of voluntary intoxication as a defense.'® This
section specifies that self-induced intoxication cannot be used to negate
recklessness.'™ As a result, it is ineffective as a defense to forcible rape,'®
and the MPC position on intoxication is thus identical to that of the
common law and carnal knowledge statutes. This limitation is desirable
since alcohol frequently plays a role in sex crimes, at least in the more

conaciously disregards a substantial and unjustifiable risk that the material element
exists or will result from his conduct. The risk must be of such a nature and degree
that, considering the nature and purpose of the actor's conduct and the circumstances
known to him, its disregard involves a gross deviation from the standard of conduct
that a law-abiding person would observe in the actor's situation.

Id. § 2.02(2)(c).

" A person acts negligently with respect to a material slement of an offense when he
should be awars of 2 substantial and unjustifiable risk that the material element exists
or will result from his conduct. The risk must be of such a nature and degree that the
actor's failure to perceive it, considering the nature and purpose of his conduct and
the circumstances known to him, involves a gross deviation from the standard of care
that a reasonable parson would cbaerve in the actor’s situation.

Id. § 2.02 (2){d).

W fd. § 202(3).

m ur jeveral of the situations defned under the section entitied “Cross Sexual Imposi-
son,” she Code 133 wsigned che spesific requirsment of ynowledgas. These situatiung jccur
where the vietim suffers from a mental disease or defect. i3 unaware that a sexual act is being
sommitzed apca ler, ot mistakenly juppeses thal e ia Ser huaband. Se2 note 48 jupra.

Although sermally cowiadge of a victim's ‘nability ‘o comseat is an 2lement of the crime
to be proved 3v the prosecution teyond 2 reasonahie deuht, 2 ‘ew jurisdicticns consider lack
of knowledge a defense which must be proved by the accused. See, e.g.. Kv. § 434A.4-040;
N.Y. § 130.10; Ore. § 163.325; Wasn. § 9.79(3)(1). Where the defense is an affirmative one,
the defendant must cnly prove his lack of knowledge by a preponderance of the evidence. M.
Proe. § 130.05(1). .

o= MPC § 2.08.

®  When recklessness establishes an element of the offense, if the acter, due to seif-

induced intoxication, is unaware of a risk of which he would have been aware had he
been sober, such unawareness is immaterial.
Id. § 2.08(2).

® The dsfense can, howewar, be used for these sitaations defined 18 “gross sexzal impoesi-

tion” which require knewledge. Ses zote 182 mpra. o )
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condemnable cases.'™ The generally known effect of alcohol on sexual inhi- -
bitions also lends support to the drafters’ assertion of “‘a general equiva-
lence between the risks created by the conduct of the drunken actor and
the risks created by his conduct in becoming drunk.”® It therefore permits
the per se assignment of a “conscious disregard” to the intoxicated rapist
that is implied n disallowing intoxication as a detfense to recklessness.

The MPC addresses the possible defense of mistake as to the consent of
the victim in a situation of forcible rape through its general section dealing
with “ignorance or mistake.”'® Under this provision a mistake of fact is a
defense if it negates the mens rea required to establish a material element
of the offense.® Therefore, a mistaken belief that the victim was consent-
ing rather than being “compelfled] to submit by force or threat”™ would
be adequate, assuming that this mistake of fact was not made recklessly.
The implied premise of this analysis is that if the actus reus must not be
recklessly committed, then the mistake must not be recklessly arrived at.

Several jurisdictions have adopted™' or are considering the adoption of'”
a mens rea requirement of “intention” for forcible rape. Such a require-
ment would result in a markedly different approach to the problems of
intoxication and mistake of fact. In Hawaii, for example, the requirement
is that the defendant have “intentionally engage{d] in sexual intercourse,
by forcible compulsion.”'® “Intentionally” is defined as a “‘conscious ob-
ject to engage in such conduct”; “forcible compulsion,” as “physical
force that overcomes earnest resistance” or threats of serious harm that
place the other person in fear.”® A defendant who claims he was intoxi-
cated can thus introduce evidence to negate “the state of mind sufficient
to establish an element of the offense.”" He might attempt to show that
he was not capable of forming the “conscious object” to use physical force
or to threaten serious harm. Alternatively, he could try to prove that he
was too intoxicated to make distinctions as to the “earnestness” of the
victim's resistance or detarminatices as to her fear.™

3

o

3

w2 Raat, Sezucl Ofenders—A Bridiah View, 35 Yazz L.J. 327, 335 (13¢8). Amir =pored
the presence of aleshol n the offender in snly 24% of his studied cazes. See Y. AvTr, jucrz
acta 113, a: 38, He did, however, autablish a significant 2zzcciation in these nizes Seiwaen
she aresance of alconol and brutal beatings or sexual humiliation. [d. at 133-04.

# MPC § 2.08, Comment at 9 (Tent. Draft No. 9, 1859).

= MPC § 2.04.

= d, § 2.04(1)(a).

™ See note 49 supra.

M Soe, 2.7., Hawan § 707-720(1)a); Monr. § 34-2-105; N M. § 40A-3-21.

m CaL. Proe. § 902(a)(1).

™ Hawan § 707-730(1)(a).

™ Jd. § 206(1)a).

W Id. § 700(12). -

e Id. § 230Q1). S

™ The defendant must Be “aware of the existance of such ciscumstances.” Jd. § 205(1i(3).
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~ Definition of Forcible Rape’s

Presumably, a mistake of fact as to the victim’s consent would also
aegate these elements. It is not clear from the Hawaii statute, however,
whether such a mistake would have to be reasonable. Statutes like Ha-
~aii's that employ the language of specific intent will undoubtedly have
to resolve this issue at some point, as will those statutes which are unclear
as to what level of intent they require. The case likely to raise the issue
will probably involve a defense that the victim not only consented to but
actually enjoyed forcible sexual intercourse. It is impossible to resolve
these questions without some reference to the two recent cases in which
¢he English courts confronted similar allegations. The results reached may
be indicative of pessible developments in the United States.

In Director of Public Prosecutions v. Morgan,™ three of the defendants
asserted that they were told by the fourth defendant that his wife would
welcome intercourse with them all and that they must not be surprised if
she struggled a bit, since she was “kinky.™” The wife's testimony re-
counted brutality and humiliation. The defendants testified, however, that
she had consented willingly and had enjoyed the experience. On the issue
of intent, the trial judge instructed the jury that a person would not be
guilty of rape if he believed that the woman consented, so long as his belief
was reascnable.™ The jury found all four defendants guilty of rape. An
appeal by the three defendants was dismissed by the Court of Appeal,
which held the instruction proper. That court, however, certified to the
House of Lords the question “[w]hether in rape the defendant can pro-
perly be convicted notwithstanding that he in fact believed that the
woman consented, if such belief was not based on reasonable grounds.”™
The Lords responded to this questicn in the negative (by a 3-2 vote), but
thev unanimously affirmed the conviction on the basis that no miscarriage
of justice had occurred. ™ They based their affirmance on tha fact thar the
iury had not bebieved the defendants’ bizasre rastimony about a “sexual
arzy” that had allegedly reinforced their belief in her consent.™

The Lords were anwilling to apply 2 rzascnablensss requirzment, fe2ling
-hat an hopest belisf™ ihat the victim had corsented was sufficient w0
disprove the crime which *“always has been intercourse without consent of
the victim” and the mental element for which was “and always had been
the intention to commit that act.”® The majority acknowledged that in

= 11375] 2 W.L.R. 913.

w Id. at 929.

= Id. at 917.

™ Jd. at 322 (emphasis dalatad).

o SeeCriminalAppealActi'ie&IS&ﬂEﬁz.E:h. 13, § 21}

= 3 W.LR. 22 927, ‘ i : v 3 : .

3¢ Ay the Lixds noted, the word “weneat” here is “tautclogons,” only used o intensify the
iday of “mistaks.” 2 WL.R 3¢ M1 (Simen, L., dissenting on the questicn). - T ASE R W

® [d ap &37 (Hailsham, L.). The relevant statuts in Margan simply provides that it in a
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crimes which specify no particular mens rea, courts may imply from the
common law™ a defense of honest and reasonable mistake, which operates
to strengthen the otherwise loose or non-existent mens rea requirement.
The 1889 bigamy case of Regina v. Tolson,™ for example, implied such a
defense into a poorly-drawn criminal statute which simply ferbade remar-
riage during the life of the other spouse. As in the case of other defenses
such as self-defense, because a “general” intent can at first be presumed

from the doing of the act itself, the defendant is practically presented with

'2 the initial burden of going forward although the burden of persuasion
i remains with the prosecution.™ -
et While the dissents both urged that Tolson governed,™ the majority dis-
i ﬂ tinguished that case, asserting that the intent required for common law
B 0] rape was specified as the actual “intent to rape,” that is, an intention to
T have intercourse and an intention to do so without the victim's consent. A
i ,, mistake of fact for this particular crime, therefore, does not technically
it operate as a defense at all. The majority portrayed this distinction in terms
:“E of its procedural effect: o B o e B
lf -4 L ] : AR A A -
e -
i felony "for a man to rape a woman.” Sexual Offences Act 1956, 4 & 5 Eliz. I1, ch. 69, § 1(1).
e As a result, unfortunately, the inquiry had to focus on the common law of rape, interpretation
: 3 of which became a point of disagreement among the Lords.
1 = 2 W.LR. at 941 (Simen, L., disseating on the juestion).
e 23 Q.B.D. 168 (1889).
g = 9 WL R. at 939-40 (Simon, L., dissenting on the question).
i ';- = Both Lord Simon and Lord Edmund-Davies took a more general appreach, believing
: Lo that whatever the requirements of the particular crime, the general common law rule required
E i} thgt the mistake have been reasonably made. Both cited Justice Stephen in Tolson:
B Apart, indeed, from the present case, I think it may be laid down 2s a general rule
" that an alleged offender is deemed to have acted under that state of {acts which he in
L good faith and on reasonable grounds believed to exist when he did the act alleged to
{ . be an sfence.

{ 1m unable %o suggest any teal sxcsption to this mile, 2or has one 2ver Jesn sug-
pr® gested to me.

’ 23 Q.B.D. ac 188, quatzd in TW LLR. at 341, 983, In respenae o Paofesser Clanville Williams'
i-& rriticiam -hat the mens red ‘or sericus cimes night act to inciude an chiective standard, Lord
n {‘ Tdmund-Davies citerd Iwest v. Parslew. (19701 A.C. 132, 16443 Dipicek, L.

It a3 besn sbjected thaw the requirsment laid down i [Towon] that the mistaken
belief should ke based on reasonable grounds introduces an objective mental element

Ez into mens rea. This may be so, but there is nothing novel in this. The test of the mental
e slement of provocation which distinguishes manslaughter from murder has always
Dy been at crnmmon law and now is by statute the objective cne of the way in which a
;—f':: reascnable man would react to provocation. There is aothing unr=asonuble in requiring
Y

a citizen to take reasonable care to ascertain the facts relevant to his avoiding doing a
prohibited act.
2 W.L.R. at 355, This pecspective taken by the Morgan lissents sees the generic issue of
y mistake not 13 a problem of mens rea at all but rather 13 implying a separatz duty impased
i by law upon the acter.
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The prlmar)r “defence- was consent, T'use the word “defence” in mverted
commas, because, of course, in establishing the crime of rape, the prosecution
must exclude consent in order to establish the essential mgred:ents of the
crime. There is no burden at the outset on the accused to raise the issue. ™™

In cther words, a true “defense” can be viewed as a court-made exception
to the crime, which the defendant must claim himself and which only
indirectly reflects mens rea. A defense can properly be governed by an
objective standard, since the legislature or the common law has not pre-
viously established any other. A specific intent, on the other hand, is an
element of the crime itself and as such must be shown to exist by the
prosecutor initially. In rape, for example, any belief in consent—whether
reasonable or not—negates an element of the crime and thus prevents
conviction. As Lord Cross explai.ned the majo*ity’s distinction,

.. .Ican see no objecnon to the mc!usron of the alement of reasonableness .
in what I may call a “Tolson'" case. If the words defining an offence provide
either expressly or impliedly that a man is not to be guilty of it if he believes
something to be true, then he cannot be found guilty if the jury think he may
have believed it to be true, however inadequate were his reasons for doing
0. But, if the definition of the offence is on the face of it “absolute™ and the
defendant is seeking to escape his prima facie liability by a defence of mis-
taken belief, I can see no hardship to him in requiring the mistake—if it is
to afford him a defezce—to be based on reascnable grounds.™

The Lords thus ruled that a defendant’s factual error need not have been
reasonably made. Nevertheless, language in two of the three majority opin-
ions appears to suggest that it must not have been made recklessly, be-
cause recklessness—however English law defines that level of culpabil-
ity—implies some form of intention. As noted by Lord Hailsham,

The prohibired act in rape ‘s o havs interccurse witheuws the victim's con-
sent. The ninimum mens rea or guilty mind n mest eccammon &% sfenuss,
including rape, is the intention to do the prohibited act . . . .

The only qualification [ mculd make . . . is the refinement . . . that if the
intzntion of the acrused is to have intercousse aciens voleas, nhac is “s't.nesalv
and aot carng wtether the victim be a consenting party or not. that is

™ 2 W.L.R. at 929 (Hailsham, L.). Cr, in the words of Lord Edmund-Davies,
But to speak of “the defence of mistake” is, with respect, to use lax language. In the
context of the present case, it cocaticutes a -hallenge that the meps rea gecessary lor

" rape 2xistad, and it has a defensivz connctation only in the sense that, if a prima facie
case of rape is established, it is for the accused . . . to raise an issue fit to go to the
jury as to his belief in the woman's unwillingness.
Id. at 951.
M Id, at 926 (Cross, L)),
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Or, as he later notes, .+ . [Thhe pmhib;ted act is and always has been
intercourse without consent of the victim and the mental element is and
always has been the intention to commit that act, or the equivalent inten-
tion of having intercourse willy-nilly not caring whether the victim
consents or no.”* Lord Cross expressed this premise less clearly: “Rape,
to my mind, imports at least indifference as to the woman’s consent.”™!

As a result, the Lords reached a conclusion on mistake of fact analogous
to that of the Model Penal Code.™ To the extent that these approaches
both allow an honest mistake to excuse what otherwise would be rape, they
are a proper reflection of the movement in the law of rape to focus, as with
all other crimes, on the actor’s rather than the victim’'s conduct. The
adoption of a subjective test forces the jury to concentrate on the actual
mental state of the defendant at the time of intercourse and not, as it
would in trying to infer reasonableness, upon the nature of the victim’s
acts ™ ' ) )

1 Id, at 932 (Hailsham, L.).

= [d. at 937.
™ Id. at 926, See aLso the interpretation made by Professor Glanvdle Williams of the mens
rea standard set forsh in Marzan: “What the judge muat not 2l the jury . . . is that they

can convict the defendant although he did not know that the vital facts existed and was not
reckless as to those facts, if he was stupid in not realizing that they existed.” Letter of
Professor Glanville Williams to The Times (London), May 8, 1975, at 15, col. 7 (emphasis
supplied). Cf. the characterization in United States v. Short, 4 U.S.C.M.A. 437, 446, 16
C.MR. 11, 20 (1954) (Bresman. J., dissenting on the question): “he was just not the sort of
person who worries about hypothetical problems.”

"8 This compariscn must be drawn with caution, however. The Lords’ use of seriatim
opinicns makes any description of their institutional “pesiticn” on the matter somewhat

challangeadle. More importantly, their concept of recitlesansss, only intimated in dictum
apen fictum, may act he ac all the jame 1s that smiadied in the MPC. Parhaps this 3 the
really disturbing peint in Morgan—that the defendaats’ conduct was not seen as reckless. It
wowd cerainly seem that beliewing the husband's mcher Sizarrs descripticn of the wile's
saqnal Jreferences, 34 least after the wife's icreams and suriggles 2ad Been amitted, would
2ave qualifed as 1 consiicua Jhareqard of the subscantial, minsciasle rsi thac con-cons=at
was present. MPC § 2.02(2){c). Why the Lords did not seriously consider the pessibility is
not clear from their opinions, although the question as certified did not specifically include
this question.

n Of course, as even the defendants in Morgan admitted, if the mistake is unreasonably

made, the jurors will hava a difScult time Bnding that 1 defendant ictually made it. In this

senas, the subjective and sbjective levels of inquiry 1 somewhat nseparadle. See Letter of
Professor Glanville Williams, supra note 214, defending the result in Morgan: “There is
nothing in the Lords’ decisica to prevent a judge directing the jury that if anycne would have
realised Fom what the worman said and 4id that the was aot corsenting, taen they are entitled
i conclude that the xfenda..tremaedt,unlu.hm 1re ome other facts o raise a doubt
n tben‘ minds.”
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Unlike the rule of the Model Penal Code, however, the rationale in
Morgan may already have been extended, by the Court of Appeal, to the
quite different context of intoxication. In Regina v. Cogan and Leak
Cogan admitted having had intercourse with Mrs. Leak at the urging of
her husband. Although the victim was sobbing, and terrified of her hus-
band, who had beaten her the night before, Cogan testified that he had
believed she had consented. The jury found that he had so believed but
that he had no reasonable ground for doing so. The Court of Appeal
quashed his conviction on the basis of the recent Morgan rule.

If it is true that “[d]rink seemed the only reason for his mistaking her
sobs and distress for consent,”™ then Cogan would represent a major and
unfortunate departure from the common law and MPC rule that intoxica-
tion cannot negative the mens rea required for rape. It would include self-
induced intoxication within the Morgan notion that rape requires a specific
intent to have intercourse without consent. The MPC proscription of the
intoxication defense seems preferable. It acts in effect as 2 per se rule that
one who becomes intoxicated (as distinct from one who soberly reaches a
mistaken conclusion) consciously disregards the well-known risk that his
intoxication may lessen his sexual restraint and blur his perceptions. While
under Morgan a jury might theoretically find that the decision to drink in
the particular case constituted “willy-nilly” disregard of the consequences,
it seems preferable from an institutional point of view to place this decision i
with the judge.™ !

However, since Cogan had also been given false information by the hus- |
band, the relationship between his mistaken belief and intoxication is not
clear; perhaps Morgan is still only being applied to a mistake of fact. If
s0, it is interesting to note that (at least from the initial and admittadly
brief account of Lord Justice Lawton's opinion in The Times) the Court
of Appeal aever addressed the recklessness possibility intimated in
Morgan. The court automasically quasked a rape conviesion because of
reliance upon the advice of others. Yet given the impertant policy of as-
stgning individual respensibility for criminal action, recklessness seems an
essential limitation on Msirzan. And, in view f zhe English sxperience,
recklessness alsc seems a far more appropriate standard of mens rea for
rape than the “intention” now required by Hawaii and other states.

7 The Times (London), June 10, 1975, 1t 11, cal. 6.
na rd' %

" Professor Williams suggested—prior to Cogan—that Morgan would theoretically allow
intoxication to negate the intent required for rape. He argued that probably no such defense
could succeed, given thac “{a] senaible jury may take the riew that 1 man who i3 wbar
2ncugh to perform is sober sncugh to realise that the woman & rasisting.”™ Nevertheless, whila
purparting to have faith in the nstitution of the jury, he acknowledged the need for "legisla- 2 d
tive attantion.” Lattar of Profesace Glansills Williama, supra note 114, ¥ ) A
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Perhaps inevitably, statutory definitions of forcible rape are becoming
more consistent with society’s changing attitudes toward the offense. The
underlying objectives of rape law have changed significantly since the
formulation of common law doctrines and carnal knowledge statutes. The
traditional, competing objectives of protecting women from loss of their
virginity or chastity and protecting innocent men from the harsh penalties
attendant upon conviction have gradually been replaced by the geal of
identifying as fairly and as accurately as possible those persens who have
committed violent sexual assauits.

This change has clearly altered the focus of the rape inquiry. It has also
resulted in significant progress in the protection of all women from sexual
assaults. When there are credible witnesses to the crime or where there is
physical injury to the victim, juries will convict offenders no matter what
legal standard is used. But in the more frequent instances when there is
only conflicting testimony from the prosecutrix and the defendant, the
standard employed may be determinative. The change in focus from vic-
tim to actor conduct, the gradation of forcible rape to punish according to
the degree of actor culpability, the treatment of corroboration as probative
evidence of victim credibility rather than as a legal requirement for convic-
tion, and the change in mens rea requirements to measure cnly the subjec-
tive state of mind of the particular actor all help to establish a legal
standard for rape that is appropriately analogous to that employed in cases
involving other kinds of criminal assaults.

It must be admitted in conclusion that the effect of these changes may
also be limited by existing soccial mores. The connotation of the word
“rape” is difficult to alter, and thus the traditional idea of a rape trial as
an inquiry into the prior sexual conduct of the victim in order to determine
whether she “got what she deserved” will taks time to erase. A mor2
affecsive sciution might ‘nclude the comgplete aimination of the word
“rape” from criminal codes. As several state legislatures have already rec-
cgaized, such a recharactarization of forcibie rape merely as cne particular
type of viclent crimizal assauit which has resulted in sexual penetration
would help eliminate some of the traditional social reactions which have
placed such a strain on the Jegal aystem.™ Viewing the crime as a violent
assault immediately raises the proper legal question of the amount of

= See, 2.2., Fua. § 794.011 (“zexual battery™); Mont. § H-3-503 (“saxual intarcourse
without consent™); N.D. § 12.1-20-03 (“groes sexual imposition”). Such a redefinition has also
been propesed in New Hampshire and approved by the state senats. The crime would be
renamed “1zgravated feloaious zsssult.” 17 Crmv. L. Ezr. 2223 (June 1i, 1873). Sez ciso
Okio’s propesal, employing the term “felonious sexual zenetration.” Id. at 2703 (June 4,
1975
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