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RECENT STATLTORY DEVELOPMENTS IN THE DEFINITION OF
FORCIBLE RAPE

If :he appropriate measure of succe-js ia lu effect on the primary
conduct of citizens, ther. the iaw of forcible rape- today is simply inaie-
q'jata. The proven reluctance of »";ctinii to rep-i^rt rape,* the draniatlc In
crease in the incidence of the crime,* and the low conviction rates for
defendants^ are all indices of a law that has gone awry. One trial judge's
fristration with the current situation, sho-^Ti in a lecture to a jury which
had just acquitted a rape defendant, is typical;

It is almost impossible in this :ount.">- to get a conviction of rape. ... I
am reluctantly coming lo the conclusion . . . [thatl at least as far as jurors
are concerned, rape is no longer a crime. . . . ([Instead of tr>"ing the defen
dant, you make the poor girl the defendant. . . . [G]irl3 don't report rape
for the humiliation involved in it, the degradation they go through in the
trial. . . . They are made the defendant, and they walk out of this courtroom
with one thought in their mind: In our courts there is no justice for the
victims of rape. And I can't say that I disagree with them.*

VrTiile perhaps much of the problem of rape lies with the social and moral
fabric which the law must accept as a given coniinement, it is the premise
of this note that the criminal law's very definitions of conduct constituting
forcible rape are one the major sources of the difficulty. Accordingly, the
note will analyze the progress currently being made in various attempts
to revise four specific aspects common to all definitional schemes: (I) the
relation between the actor's and victim's conduct, (2) the gradation of
forcible rape into degrees, i3) the need for corroboration, and (4) the re
quirement of mens rea.* Each of these four definitional problems will in

' This -iota ieais pnn:ar.ly -vich forcible .'ape a.id ices lot iddress :>.e n'in;eroaa prooieT.s
relaring :o jtatutiir:.' raoe. The ".enn "forcible :-ice" la is^d lersir. ,nc:ndej ul t'omi n"
ncncGr.sensuai sexual '.ntercnurse iccor:plished through Xrce 3r coercion. While intercourse
ihrough dei:spt;nn ind in^srcoufse wich an 'incoMcicus. .ntos:ca:id. •n^r.uUy
:etect;ve. or physieaily iielpiesa 'ictin l.*8 not ncluced .11 '-his iednition. these ic';j v.ll :e

•"tis<rj33ed Ji 3«v9ral canrsxzi :hrt;ughcui :he noca. par.ic'iiarly as they re-ace :•)
•5t lirferint types of .'ape. For a ctiscussion of casija in%-oiv;ng these isisaes, aee Puttka.umer,
Consent in Rape. ;9 III. L. Rev. 410 (192.5i.

' 19^3 FBI L'mfor.v) Cr^je Reports roa the I'mteo States 13.
' The reported incidence of forcible rape increased by 62.4'~r between 1968 and 1972.This

was the greatest increase of any venous :hme for that period. !d. at 1.
' Thirty-six percsnt ot chose adults prjeecuted for forcible ."ipe in !973 were cor.'dcted. /i3.

at 15. This conviction rate compares '^ith 45 percent for murder, id. at 10, at 46 percent
for robbery, id. at 19. These rates are for adults only, although rape is primarily a cr-nie if
youn? offenders. Id. at 15.

' W His, .?ap<» on Trjil, Rolljjg Stuns, .\ug. 23, 197.5, st 80, ooL 4.
* Although the jvidentiary problems of victim crosi-examination ars jquiily impcftact.
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RECENT STATUTORY DEVELOPMENTS IN THE" DEFINITiON ,0?®^^'
FORCIBLE RAPE •- -

If the appropriate measure of law's success ia its effect on the primary
conduct of citiiens, then the law of forcible rape' today is simply inade-
q'jate.The proven reluctance of victims to report rape,' the dramatic in-'K^gi
crease in the incidence of the crime,^ and the low conviction rates for '̂ n-?^-:
defendants^ are all indices of a law that has gone awry. One trial judge's
frustration with the current situation, shown in a lecture to a jury which
had just acquitted a rape defendant, is typical: _ ..

It is almost impossible in this country to get a convictioD of rape. ... I
am reluctantly coming to the conclusion . . . tthat] at least as far as jiirors
are concerned, rape is no longer a crime, . . . [Ijnatead of trying the defen-
dant, you make the poor girl the defendant, . , . [GJirla .don't, report rape ,:^^/

. for the humiliation involved in it, the degradation they go .tlwugh in the
trial. . . .They are made the defendant, and theywalkout ofthis courtroom
wi^ one thought in their mind: In our courts there is no justice for the

.Yict^s of rape, I can't say that I disagree with them.' . , ^

While perhaps niuchof the problemofrape lieswith the social and moral
fabric which the law must accept as a given confinement,- it is the premise
of this note that the criminal law's very definitions of conduct constituting
forcible rape are one of the major sourcesof the difiSculty. Accordingly, the
note will analyze the progress currently being made in various attempts
to revise four specific aspects common to all definitional schemes: (1) the
relation between the actor's and victim's conduct, (2) the gradation of
forcible rape into degrees, (3) the need for corroboraticn, and (4) the re
quirement of mens rea.* Each of these four definitional problems will in

' Tliis aot« •ieaL? primarly vith forcible rape ssd dees ncc iddrrsa ie nunsar^us prohlaina
-•filacirg U3 KJtutory rape. Th<i :enn "fbfc;bie rap«j"' la laeii henin inc;*.:«ie9 lil fuma n
nonconsenaual serial intercourse accotnpiiahed through force or coercica. VSTiile intercourse
"•.hrKjjh iecapcon arji istarccur^e wich aa uaconadous, drig^ed. intoxicated, nientally
ceiectiTe, tit payg^caCy lelpless vicim are aix bicluded in 'ihia ieSnitioc. these acts *iil 5e
discussed ii leverai conteTii tiroiighout ihe lote, paTticalariy is they r^iate to dae iridic^
of diiferent types of rape. For a discussion of cases involving these issues, see Puttkammer,
Consent in Rape, 19 III. L. Rtv. 410 (1925).

' 1973 FBI Uniform Cmme Reports tor the Unttsd States io.

* The reported incidence of forcible rape increased by 62.4'x between 1968and 1972. This
was the jreatest Increase of any serious crime far that period. !d. >t 1.

* Thirty-ai peTcent of these adirita prcaecuted for forcible rape in 197i T^ere ctjnvicCed. Id.
at 15. This conviction rate compares with 45 percent for murder, id. at 10. at 48 percent
for robbery, id. at 19. These rates are for adults only, although rape la primarily a crime of
yo»aij offenders. Id. at 15. , , '

* Wjlfis» Rape Oft TViaC Rowjw Srojn^ Aug. 2S, 1975^ at 80, col. C i.:, :
* ^though 'Jbe aridentUry problfsns (d Tktim cross-ExamisatiOT
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19751 I
turn be discussed through the perspective of four ^ajor mc^els currently " |
esisting in the area of rape law; the common law "carnal knowledge" |,
statute,^ the American Law Institute's Model Penal Code (MPC),' the New |,
York Penal Law,* and the sexual conduct statute recently enacted in Mich- j.
igan." . I

A t>-pical "carnal knosvledge" sUtute simply punishes "[a]ny person I
who shall ra\-ish and carnally know any female. . . by force and against |
her will."" These statutes, reflectingthe earlier commonlaw of rape, were v
based on a concern chastity and violation of a worry's "virtue." In j
aworld in which a woman's pre-marital virginity and post-marital fidelity 1;
were of utmost importance, the loss ofeither required public explanation ^
and, if appropriate, harsh vindication. ^

The Model Penal Code official draft was published by the American Law '
Institute in 1962, but the sections dealing with sexu^ assault were sub-
stantially developed as early as.1955 in Tentative Draft No, 4. The MFC .
was a' massive effort to codify the entire criminal law, including both ^
general principles ofcriminal liability and definitions ofspecific offenses. • ^
The Cc^e built on'the common law but incorporated the perspective of
modern theories'about the' kinds of behavior that constitute danger to ^
society and to individuals. In the sections governing rape, the drafters
were concerned primarily with specifying the minimum amount of coercion |
or deception necessary and then devising a rational grading system to ^
classify all culpable conduct." Their proposed statute on rape has been ^
followed in numerous jurisdictions," . - -

they are beyond the scope of this analysis and will only be discussed tangeatially when ^
relevant to definitional problems. J

' See note 21 in/m for a typical carnal Icnowledge statute. «•
' Mod€l Fsnal Code 213.0-.13 (Proposed Official Draft, 1962) [hereinafter cited as ••

\f?Cl. '
' N.Y. Pynal Law H '.ijO.JO-,35 McKi:iney ;975« aen'jiiJtar riwd w N.Y.i.
'• Mich. Comp. Laws A.m>. §§ 750.5i!0(a)-(r. ^Supp. 1975) [hereir.diter cited as .MiCH.j. •»
'• See cote 21-nfn. See lira D.C.CodsSnc-^ci. .Voj. § 22-2301 (.1967). "Cam^ 'i:iowledg8"

measia sezuai Intercoinae; aay jenetrafion cf ih>i vi^iaa, no autier icr? alight, would be j
JuScient. The 'jem "^esiale,'* aow%'̂ er, ioes act include the wife >i/ ihe acciised. as Inter-
course iscocsid-jr^d :oc{wntjfd toat narrafe lad :ie crcsect ibrojat«d Tnly wi'-i divorce. ^

" MPC § 207.4 Comments at 241 (Tent. DraftNo. 4. 1955). Seegenerally Wechsler, The ^
ChalUrtge of a Sfodil Pnrvil Code, 6S Hakv. L. Rev. 1097(1952). *

'* The MPC has also been the catalyst for recent efforts by the majority of states to codify •
their criminal statutes Into one integrated whole. See, e.g., Baldwin. Criminal Law ^et-tiion.. g
in Deiaaan arui Hatsts^, 4 JL. Rsjccu 4T^ 479 ClSTl); 3art!eit, V Cocerruir't ^
Conference on Crime, Apr. 21, 1966, at 69; Cohen, Criminal Lew Legisiacion and Legal "
Scholarship, 16 J. Leg.u, Eo. 253, 254 (1963); Fox. Refiections on the Law Reforming Pro-
cgs3, 4 J.L. Ps70RM 443, 444, 459 C-9711; W.P. Xeeton k Reid, Proposed iJeutauwi of the
Taa* Penal Code, 46 Tkas L. Htv. 399, 404, 4^:6 (1367). See also Note» Justificalion: ,,
inpa^i the Model Pisu^ Code on Statutory Bifcrm, 75 Cou.'st. L. R^. 914, 9.15 (.1^5)-. • . J

i ;.r'vnj'-"- "f- '-X-yv?". ^ '
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, T^e New York Penal Law was'adopted in 1961, afl« the MPC*8 teVu-
tive draft including rape had been published but before the official draft.
The New York statute is noteworthy as a modem contrast to the Code, for
its draftsmen did not follow many of the MPC concepts of forcible rape.
This statute has also had a significant effect on the criminal codes of other
jurisdictions.'^

Michigan's adoption of a criminal sexual conduct statute in 1974,which
became effective in April 1975, represents a meaningful departure from all
previous approaches to rape. The statute is sexually neutrd and addresses
all forms of criminal sexual conduct. Michigan's statute is already being
presented as a model in numerous jurisdictions.'* '

The impact of each of these four approaches on the 24 other states that
have adopted modem criminal cedes,'* the four current state proposals,"

TTie rape s^tioos of the Oregon, Kentucky, and Cchnecticutcriminal codes have been
strongly influenced by the New York statute,

" tlie Michigan statute has been adopted Independently of consideration of an integrated
criminal code, ft has served as'an example to other states in re-evaluating their sei crime
statiites within recently adopted codifications. Connecticut,Minnesota, and New Mesicb are
three examples. Other states are presently considering new sei crime statutes and showthe
impact of theMichigan model. See, e.g., Colorado, 17 Cr. U Rzp. 2079 (1975); New Hamp-
ahire, td. at 2223.

'• The rape secticns of the« statutes are codified as follows: Coio. Rev. Stat. Ann. §4 18-
3-Wl et seq. (1973) [hereinafter cited as Coio.]; Act of July 7, 1975, No. 75-619, (1975]
Oinn. Leg. Serv. Jan. Sess. 1216, formerly Conn. Gen. Stat. A-vn. 55 53a-65 et seq. (1972).
M amended (Supp. 1975) [hereinafter cited &s Conn.]; Del. Cods A.sn. tit. 11, 55 763 et
$eq. (Supp. 1574) [hereinafter cited as Del.]; Fl.<. Stat. A.nn. 5 794.011 (Supp. 1974)
[hereinafter cited as Fla.]; Ga. Code Ant*. 5 26-2001 (1972) [hereinafter cited as Ga.]; Act
9( Apr. 7, 1972. .N'o. 9, ch. 7, 55 730 et seq., [1972j Hawaii Lavs 30, aa amerided. Act of June
10. 1974, No. 197. [1974} Hawaii Laws 409, formerly Hawaii Rev. Stat. 55 768-31 et seq.
(1963) [hereinaftercited as Haw-viiI; III. Ann. Stat. ch. 38. 5 U-l (Smith-Hurd Supp. 19751
[hereitdflet dted aa III.]; Xax. Stat. .V.hn. H 21-3601 et teq. [berainaAar cited is
ftoi.!; Xy- Szv. Stat. .X.nn. 55 VWOIO •?; jeq. f.19^.3) ^ertinaAsr cited is K'.]; .Aiita u" Juiy
iT. 1975, NVa. 512, [1975] La. Seaa. Law Ser^. 573. ??4. fonmriy La. Hav. Stat. .K-NN.
55 14:41 e: ieq. 11974) [bereinaiter cited 48 La.]; Ms. Rsv. Stat. tit. ll-.K 59 261 et
jeq. {Supp. 1975' [hersisaftcr cited as \fz-j; if Jrsu 5, 1375, ch. 374, [13^51 Minn.
Se«. La* Scr?. Zat Paj. Sets. /crrwrfy St-vr. A.vn. 55 291 ei wq. ^Supp.
1975) [bersaiiiftef ritjjl as Mokt. Rbv. C.»es 5 34->-3»'.3 (Sapp. 1'374), as
amended (Supp. 1975) [hereinafter cited as Mont.); N.H. Rev. Stat. A-sn. } 632:1 (Supp.
1973) [hereinafter cited as N.H.}; N.M. Stat. A-vn. 55 40A-9-20 et seq. (Supp. 1975)
[hereinaftercited as N.M.]; N.D. Cent. Cods 55 12.1-20-01 et seq. (Supp. 1975) [hereinafter
cited as N.D.]; Ohio Rev. Codc A.vn. 552907.01 etseq. (Page Supp. 1S^3) [be.-einafter cited
ss Ch»}; Dai. Rzv. S"\T. 55 I63J306 et tvq. (1975)[hereinafter ated bs Osx,]; ?a. Stv.t.
A-nk. tit. 18, I 3121 (1973) [hereinafter cited as Pa.]; Tex. Penal C^ode art. 2, 55 21.01 et
seq. (1974), as amended. Act of May 15, 1975, ch. 203, [1975] Tex. Sess. Law Serv. 476
[hereinafter cited u Tex.]; Utah Code Ann. 55 76-5-402 et seq. (Supp. 1975) [ba«inaflar
cited aa I^ah}; V.4. C-odr A-w. H 18.2-^ et seq, (RepL Vol. 1375) [bereicafte? cited aa Va-J;

. - Act ofApr. 28v 1975, ek. 14, [1975] Waah. L<g. Serr. lit Eitm. 'Sesa. X7i, f'srm^y W.«k.
R**-CcDB A.VL 53 9.79.010 et je?. 1374) fbereinafta citedl is Wss. Stat.

V-'i v?: • .Ami. 5 944.01 et (19657[harBiaaftafciteda»
'• jraacted a «cde based co ^ ta 1371 R^!e4 it m 1^2 and

^ ^esastaied its, aUtutea. ^. i43^ | iVflaCl] Waho Laws 6^ 682-88,
1. Idaho Uw* 223; ck.S36, f 1, 119T2| Idaho La^8^. 9$1.

yv' > 62, csdified as SsABO.Cdpe §} IS-SIOlet $eq^ (1943>.'..'
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and the two current federal proposals'* will be described in more detail in ;
the following sections. . '

I. The Reution BEr.yEEN the Actor's and Victim's Conduct -

Forcible rape is in many respects an imponderable crime. It Is she only
termof violent criminal assault in which the physicalact accomplished by
the offender (sexual intercourse) is an act which may, under other circum
stances, be desirable to the victim." For this reason the relation between
the actor's conduct and the victim's conduct is particularly important for
the issue whether coercion existed. Thea« unusual circumstances surround-
ing rape were the basis for Lord Male's ofl-quoted remark that rape "is an
accusation easily to be made and hard to be proved, and harder to be
defended by the party acctised, tho never so innocent."* The desire to

" TTie rape aecticaia In theoinent criminal code propoaaU now avaHable areCAiiwiu^ ':'
Joint U»islativb CoMMrrreE for Rsvision of thb PznalCocb, Penal Coos RzvratoN Pbcusct ..
}5 900 et (Stiff Dr^, undated) [hereinafter cited aa Cal. Prop.]; KtiRYUWD Covoas- •
3I0N ON CWMINAI. Law, Proposbo Crimihal Codb 15 130.c0-.20 (Repcrt & Part I, 1972)
^heremafler cited $3 Mt). Pm?.]; MASSACHUSsrre Ojmiku, Law Re^on Cowin^ios,'1^6; '
fosED Criminal Code or MAisACHrssrre (jh. 265, M 16-20 (1972) [hereinafter citedasMass;
Pkop.}; Nbw Jersbt CrwinaL Lav R^joN'CoMMisstoM, Thb New Jsrsby Penal Codb ch.'!
14, 55 20:14-1 et seq. (1971) [hereinafter cited as NJ. Psop.]. .

Masaachusett* haa receatly enacted a cew rape Un. Masb. Gin. Laws A.vn. ch. 286, J 22
,Supp. 1975). This statute amends the previous carnal knowledge statute by making rape •
wxually neutral, and including "unnatural" seiual intercourse aa well. The new law employs
:he MPC "compela ... to submit by force" idea of forcible rape. See note 49 infra. The
Vlassachusetts draft diecussed referred to in this note, bowever, is the rape section cf the
roraprehensive criminal ctxle proposal, not this 1974 amendment to the carnal knowledge
itatute. The conceptual difference between statutes devoted to defining and punishing a
Tartjcular crimeand criminalcodes purporting to classify ail criminalconduct under several
inifying principles is an important one which the efforts of the Model Penal Code demon-
itrate. authorities cited in acte 1.1 mpn.

•* 3. 1. :>4th Ceng.. Isc -Sess. ".641-42 ilSTo) faereinifter cited is Sz>ats ?3Cp I; H.R.

Wmmmmm
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proteV'̂ ramen ^fTOTri 'degm^ sexual as '̂uU has always">een accomiw- .
nied by the fear of convicting innocent men. The difficult task of the
criminal law is to define the crime of forcible rape in the maimer which
best accommodates both these concerns.

The case law which de^^eloped from the common law definition of forci
ble rape' evinced a disproportionate concern with the latter. This imbal
ance was necessitated in part by the fact that conviction usually brought
the death penalty or long terms of imprisonment. The carnal knowledge
statutes, too, which incorporated the common law definitions through <^se
law, were interpreted in most jurisdictions toimpose numerous and o^n
insuperable obstacles for aprosecutrix to overcome to obtain aconviction.

In this regard, two important elements neces^ry for forcible rape under •
a camal knowledge statute are that intercourse be accomplished "by force
and ^agamst the will" of the female." The emphasis of the inquiry under
such'a statute'has traditionally been oh the latter. Rathw than Memg the
nonconsensual conduct of the victim as relevant to show that the actor
must have used force/ the camal knowledge statute^sees force only as
relevant toshow'non-consent. One commentator has described this rela-
tionshlp^bylstatin^ that "/force* is not truly'speaking an element of the
crime itself, but if great force was not needed to accomplish the act the
necessary tack of consent has been disproved in other than exceptional
situations.'*® Ucder carnal knowledge statutes, then, the crime is defined
primarily in terms of the conduct of the victim. The actor's conduct be
comes criminal only if the victim's conduct meets the defined require
ments.®

amendments tostate criminal ctxdes would also forbid its use. See 17 Crlm. L.Rs#. 2079 {.\pr.
•23 1975) (Colorado); id. 2132 (May 23, 1975) (CaUfornia). Some courts have also evinced
3ntic5ai. See. People v. Rincon-F'jieda. 14 CaL 3c 564. ___ 53S P.2d24., 2£n. 123 Cal.
Rptr. 119. 123 1975"'; State v. '̂ ddsraca. '220 S.^.'2d 510. 514 'Zowa Id's).

" The r/pical csunal incw'.adge staraw .-ea-ia is :oilcw?:
.\ay peraoi •who slull rav'jh aad carnally incw layfemale of the age of fourteen yean
Of s^^yn, by fcrce aad 4-iainat ber wdL shviil be by imprlsocasent in xbe j£a:e
prjscn nc'. 3iot« than thirtyyea.-a ace lea* -iiaa tea y^an ....

La-* rf NJay 2, :«5. ds. J70. \ 2. [:336{ U-*j 753. Tbis scasv^ jcvef^ed in 3«wn v.
State, 127 Wis. 193, 106 N.W. 536 (1906), discussed in notes 24-28.33-36 infrc ^d accompa
nying text. The language remained substantially unchanged until 1965, when seiu^ inter
course" replaced "camatl) knowtledge]." Law of Dec. 2i, 1965, ch. 696, 5 I, [195oj Wis.
Seas. Laws 996. The important "by force and against her will" language remains, ho^-er.
Wb. I 944i>l. AcotEmoix syoooyia for -agaiast Hat wiii" a '*Tnthoct ihe cacaent." Vf ilsoo v.
State. 49"Del. 37, 57, 109 .^.2d 381, 392 (1954); R. Perkins, Crimi>(al Uw 160. 161 i2d ed.
1969).

IL PsaKDO, supra note 21, at 1S2. ,
... a Atl'sast oae nxdam code bas aiaintained thispcwtion. Discussing, the fctce jsqoireda
the sctoc. the dnftenct the ae*Texas code notad that it ccatmaes the rei^aiemet^ oC the•oW that "tie Mceaaaiy » ^Bta laa reU^ ^be.j*^isd

iSfit



Definition of Fofcihh

Meeting these" requirements under camal knowledge statutes as devel- ':-:
oped by courts Has become extremely difficult. In the i^ll-kiiown case of
Broivn v. State,^ for example, the Supreme Court of Wisconsin faced a
situation under its old carnal knowledge statute in which the complainant
testified that shehad been raped by a neighbor's son with whom she was
well acquainted.^ She received no bruises from the alleged attack, nor did
the defendant have any marks indicating a struggle. The court found no
indication of"the terrific resistance which [a] determined woman should
make,"^ thus requiring as a fulfillment of "against her will not simply
the general absence of mental consent but rather "the most vehement
exercise ofevery physical means-or faculty within the woman's power to
resist the penetration ofher person, . . to persist until the offense is
consummated."" Thecourt buttressed thishigh standardwith statements
of medical.writers that a woman could pose insuperable obste^^^^
sexual attack ^ "' '"' ' ''' ' * •

This'case was merely a restatement'of the rule, adopWd jjy Wisconsin -.
courts and othera.^ 'HhaV the.woman must resist^ lifeost and that '

under all the circumstances, the m«t imiwrtant of which is the ^wtanc« of the female." "
Tex. § 21.02, Practice Commentary at 308. -U

" 127 Wis. 193. 106 N.W. 536 (1906). • , • ^ ^
» W. It 135. lC8N.W.at 537. '
"/d. at 201. 106 N.W. at 539.
8/<f. at 199, 106 N.W. at 538
• Id. at 200,1G6 N.W. at533. The court ini^cated thatattempts at"e-scapepr withdrawal

were insufficient: -r .

woman's means ofprotection are act limited tothat,butshe isequipped uj interpose
most effective obstacles by means of hands and limbs and pelvic muscles. Indeed,
medical writers inaist that these obstacles are practically insuperable in the absence
of more than the usual relative disproportion of age and itrength between man and
woman, though oo such impcsaibility ia recognized aa a rale ofla*.

3iit me Ease, Stsufu —A BHna/i V'.gu'. w "LS L.«i. ^27. 343 u946).
It is sometimes alleged that \z is impossible 'or a man of ordinary ?h>-8i<5v:e »

cvereame a ircmaa of acdinary strac^th aad'aave =arMl 'cscwled^e oflei hy force and
it w^nsid almcst sesnv lhac 'ic«e »hc aold shia new persuade them-

that 'he ^npist tteats h»Tictim vith else 'SnaiccrjtxiQ vhat so usuahy sdcpt
Ujwirds ±e TOmen they meet socially- Butxedicai uxa wi'ii th^ae ca599 art
aometimes revolted by the brutality inflicted upon the victim.

» The use of Wisconsin as an example in the ensuing discussion of the foc^ upon victim
conduct, and of the use of an utmc«t resistance test for this focus, a&>fds an iivaight into the
jxirisprudence of tape in one particular jurisdiction. It by no means implies that WisconsuJ

, was snique in iti Je^al re«?*ii?em«at3 Sot iawecatiai. A^oother j».ticalaiiy sero caae^ ^
People V. Dohring. 69 N.Y. 374,17 Am. R, 349 (1874), in which the court, although recognizing
that utmost resistance was a relative term depending upon the Btrength of the particular
victim. WQciuded that the vkcra "must resist until eihausted cc overpowered unless cvm«
tared by the nuaibes' of asaSanta at the threat deash." 14. atSS6,17 Am. R., 353.

Cajc^ S4at«.^14? Neo^ 1075. WS-^,25 N.W. M837. 9C0119i7^A *-• Sute. 50
« S.W- l^~li^>vCther ccrirta
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voluntary submission,tpjh« aci oi intgrcou^ after as-/
sauU and attempt to, accomplish the,act by fo^, [negates] an essential .
element of the crime.'^This "utmost,reeiat^ce" fonnulation of "against
her will" involved two separate requirements. First, the victim must have
resisted intercourse to the "utmost" of her physical capacity. Second, she
must have resisted to the utmost in the sense that this resistance must not
have abated during the struggle. The use of such a standard exacerbated
the difficulties facing the proaecutrix by the focus on "against her will."

For one thing, it demanded conduct which was inordinately dangerous.
The assumption here was that a woman will always defend herself from .
sexual attack to the limits of her physical capacity." In an age when a
woman's status m society depended on her virginity or marital fidelity, one
could arguably expect a woman to feel that she must defend herself "to
the utmost" to avoidbeing publicly ostracized, Yet,.aahas bwn recognized t
in most other crimes of violence,'* resist^ce may often provoke ^ater {
injury, ao that it isprobably inadvisable,"^as.well asunUkely intheabstract,
as soon as the use of force or coercion.^comes apparent, iv-^

A second weakness of the "utmost resistance" formulation was that it
imposed a difficult burden of proof which was almost impo^ible to meet

inatructicwi that consent could b« disproved other than by firm resistance to fore® would b«
ynand 5»revazwl. MilU v.Unitid ^tai, IS4 U.S. 644, 64S-0 (1S96). • ^ '

For a rare expression ofjudicial eoQcem aboat this isaue,«« People v.Norrington, 53 Cal.
App. 103, 202 P. 932 (1921). After stating that "it would be a reproachi to thelaw to make
th« crime hinge ca the utmost exertionby the woman" and that the proaecutrix need not
"run the risk of being choked Into insensibility." the court upheld the jury decjion aa being
supported by the evidence. Id. at 110, 111, 202P. at 935,936. S«e also State v. Neil, 13Idaho
539', 547. 90 P. 860, 862 (1907), criticizing courta for "reverslingj the order of the in^^iiy"
by focusing on the conduct of the complainant rather than on the behavior and purpose of
the accused.

» Starr v. Stite, 206 Wa. 3H>. 31M2, 237 N.W. 96, 97 (1931). Thia astSude >d see
cumicencatcr 'jo writd:

Obviously a man shcuid not be convicted of this rery grave .'elony where '.he wotaan
zier^ly put jp a Uttls .'ssjtance for tin u'ce d ao ia speak, 'nrs
cot lo Tssist »o aaci- Tie la* gfx» beyond tha. Tie ibaeacs cciifenf la a«csaa:y

this criree. Aad e"f« vhtfr* 'Ae ?«uta2ca i jwsiRe lod nyoroca is ^ be^ninint.
if Shi phyaicsl aastact i.-^ises passfoa of :he wrman to tha srtent that jhe -vfjingiy
yields herself to the Kxual act before penetration has been accomplished,-—or If she
so yields before this time for any other reason—it ia not rape.

R. Pbrkins, supra note 21, at 181-62.
" One commentatxir has suggested that resistance is a fact of "human nature,^,!' at least

abs«it'*atiEjfldat3<3o.* R. ?SKS<3, Jtipro note 11/«S 182. •
" See V. Nordby, LegalEffectsof Proposed Rape ReformBillaat 5 (undated)(mimeogrBph

prepared as Lecturer in Law, University of Michigan). See aiso the comparison made by a
^{ew York piosecjtordealing *ith »ei oSexaef. "W^^d Hy mere rwistacce be rs«;uir9d of t
gAn ^ho, Tfhen bcedbyth^ asaailaniaii yielded Ma nn&i in f«ai ^ physieaJ injarY^
death ifW. did not cctapiy?'* PazzsteuS, DiCTA: fla^ Loie Sacislcri '/nerea* In£cimzni»t '

•23 Va-'L. WiaciT, atX f w

ir Vr - .V- • , • •
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in cases where there was no corroborating evidence, either l)y witness testi- - ,
mony or obvious physical abuse, of the victim's claim offorce or coercion. -
Even if the jury were satisfied and reached a guilty verdict, a trial judge
Of an appellate court could overr»ile the verdict merely by asserting that
the victim'i conduct was insufEcient to constitute "utmost resistance," -
without having to rule on the sufficiency ofthe evidence that theactor had
indeed used force.

In practice, whatseems to underlie courtopinions in these cases isa two-
tiered standard ofjudicial scrutiny on the consent issue, depending upon
whether or not there exists corroborating evidence of force, hx Brown v.
State,^ for example, the supreme courtreversed the juiy'a conviction be
cause ofits ovm perception that the prosecutrix had failed toprove utmost
resistance; . • .

Not abruise or scratch on ei^er [party] was provei» and none exist^ on ;
prosecutrii, for she Was ca^fuUy esamin^ by ph^ici^. Her outer clothing . •
not only presented no tearing^ but no diaartay. wfar'as the testimony goes,
When one pauMS toreflect upcai the terrific resistance which the determined
woisan should make, such a situation Is well-tugh incredible.** ,, •

Thecourt's assumption ofthefact-finding role regarding credibility seems
totally improper."

The Wisconsin courts did interpfst their carnal knowledge statute to
excuse a victim from resisting to the utmost if she were put in fear by the
threats or behaviorof the accused." How'ever, the standard offear required
was exceedingly high. It was described in State u. HoffTnah" as a

"fear of death or great bodily harm," a "fear of great personal injury" or
"serious personal injury," a fear that "so overpowers her that she dares not
resist,'* a "fear and terror » ertresie as to preclude resistance."*

In HoffTTKin, the physician wlio e:ia.iiiiiied 'he complainant testined. that

"Hsr condidon, when ihe came mio my rcom, *aa that jbewts abec^ritely
tarrif.ed; she ihaidsg axe a le&£ and sox-coiw.nat it took ahacss bsifin
hcur to make out anvxhiny said- She was very hysterical- I w jet

127 Wia. 193,106 N.W. 536 (1906). See note# 24-2S supn and accompanyinj text.
" 127 Wia. at 201, 106 N.W. at 539.
» This tarr* jispe ot wview t«sii eaploy^d ta casa ia whkh the ciic!iaistaE«a»

undsrl>ing the jury's finding ofnon-cctsaent are more '»avin<ai|. Set, e.g^ Stata 7.Hcfean,
228 Wia. 235, 280 N.W. 357 (1938).

" Bohimann ?. Sut«, 98Wis. 617.74 N.W. 343 (1898).
» 223Wia. 235,2S0N.W. 357 U933).,
• ia.at24Q,280'"N.W,at359. V!, vy,

f ,\svV;;,K ^ '
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sometWng out of her and finally she told me she had ,bew out .been
• '"raped:;/-. 'f \ .

It is a mea3ure of the attainability of the aforementioned standard of fear ' ?•
that despite this testimony the court held her fear to be' no excuse to
utmcat resistance." When coupled with the general expectation that any
virtuous woman would by nature resist, the irequiremeiit that the victim's
fear render her "practically incapable ofresistance" became a tbird major
obstacle to successful prosecutions of forcible rape.

Afourth significant consequence of thestatutory and case lawemphasis
on the victim's conduct has been the weight given to evidence of the vic
tim's prior sexual conduct. Since the focus of the entire rape inquiry is
whether the victim ha5 consented to seiual intercourse, the defendant's
chances of acquittal are far greater if he can show that the victim has
experienced prior consensual sex with others orhas a bad reputation. Such
prior activities are thought to be'probative evidence/pf^conserit to the
intercourse in question^ because of the supposedly clear istmction be
tween a chaste and an unchaste woman." There is today no general agree
ment as to the admisaibilityof evidence of specific acts of intercourse with
persons other than the defendant. Wigmore states that no evidentiary
question has been more controverted;^ his statementstill seems valid in
view of the amount of recent attention that the issue has received.^ Al
though the potential admission ti such evidencs is probably pne of the
major reasons for the reluctance of rape victims to report the crime, a
comprehensive discussion of the issue is beyond the definitional scope of

|i •-

» Id. af. 246, 280 N.W. at 361.
" Id. at 245, 230 N.W. at 361 (Fairchild, J., dissenting).
" The difference was between "one who has already submitted keraelf to the lewd embracts

of another" and 'vhe "coyand tncdest female, severely chaste and instinctively shuddering at
the thoutjbt of ^mpuntyV* Peopie Abbot. l'» Wand. 191, 195 iN.Y. Sup. Ct. 1.538), q-^rcsd
In I aO A.L..^. o87 i';942;. Siw iLsa R. P^X24.s. lupri acce IX. it 133:

For.una:ely the character of the woman as to chastity or iinchastity is admissible in
ev'deace lie*:ause 5fit3 prccadve ?alue ii whetier ihe £d or did aot consent
to Oje let in quaaci-oo. .Kyd ±e ju?7 \:sj;aJy lupolies the crjaraca «€n» *iich tiw '.sw
iiseif ifrisas '.c ha'-'e overlcck^i a: this ^cint.

1 J. Wrc.v«oR£. Evidence } 2C), at o32 (1940).
•• See, e.g.. Note, California Rope Evidence Reform: An Analysis ofSenate Bill 1628, 28

Hastincs L..J. 1551 (1975); 27Bayujr L. Rev. 362 (1975); 3 HoFsra.^ L. Rev. 403 (1975). The
admiaaibility of evidence has been the subjectof an explosioo of legislation. See, e.g., Cai_
Eva>. Cnoe \h 782.1103 -West Supp. 1975); Ft-c \ 794.022(2); R\*ui 5 707-739; Icva Ccc«
A>c?i. $ 782.4 (Supp. 19C5>r Act of Jdy 23, 197S, No. 732. {1975} La. Sess. LawSerr. 1245;
Minn. 5 609.347; Mo>fr. 5 94-5-503; N.M. § 40A-9-26; Tex. § 21.13; Wash. 5 9.79(2) (2).(4).
See also the following current statutory propcsals: Colorado, 17 Crim. L. Rep. 2079 (1975);
niinola, id. at 2020; Ohio, id. it 2203; >"<* HampjHre, id. at 2223. Cf. Wynn« y. Cwaxaoa-

/ Sr



tVol. 61:1500

a*

1975]'

this note. The purpose here is rather to ^mt out that the great wei^t still
^ven insome jurisdictions toevidence ofpastunchastity issimply partof
the larger view that rape la '̂s are designed primarily to protect virginity
and marital fidelity and that the amount of resistance exhibited by the
victim Is the best evidence cf aonccnsensual intercoiarse«

Modem case law has generally been more flexible as to the amount of
resistance or the level of fear required to satisfy or excuse the element of
non-consent.** Nevertheless, the various assumptions underlying these
statutes and the traditional judicial considerations are still apt to surface,
particularly in those cases like Brown, where the objective evidence of
nonconsent is unconvincing. This tendency can still be seen even by draf
ters of newer criminal codes in their attempts to articulate standards of
conduct which can define forcible rape. .. • .

The earliest such codification of criminal laws was enacted in.1W2 by
Louisiana. The sections on aggravated rape merely enumerated those cir-
cumstajices wbich had already been seen as evincing lack of consent: re
sistance to the application offorce and submission to serious threats. The
statute curiously selected the "utmost resistance" standard" and provided
only a broad definition ofthe types of threats that would excuse it.** Wis
consin's present criminal code, adopted in 1958 before the official draft of
the Model Penal Code was published, took a similar approach, including
the incorporation of the "utmost resistance" standard*' aisd tbe vag^je
definition of threats.**

In contrast to the Louisiana and Wisconsincodes, the Model Penal Code

" Sev, e.g.. People v. Jones. 28 m.App.3d 396, 399, 329 N.S.2d iSo, 853 U9^5). Here, the
traditional standard applied; "[rjesistance is not necessary . . . under circumstances wher<
resistance would be futile and would endanger the life of the victim or where the victim is
overcoce by auperlof stran^th or paralyred by fear." 'A'^e the ccnsicaoQ "vaa rev^r^ed on
jther {rounds, she ippeUats -ourt fovind the evidecce nfficiect 'a JUpC'Jrt a j'jijty veMict
on thtj baais qx this role.

" Act of July 1942. No. 43. [1942] La. Acta 137, codified at La. Re\'. Stat. Ann. { 14;42
<1974) (repealed Tiis choice vas probably iaapproprate jincft xost cs»*^'aad already
rstr?ated fj'jm this pcMiiion by 'iie 'ime the ode was aiacs^d. Crse q/ ihednftars sas "STittan
that "['le^ardless 2t *he pcrxia jcopted it is ihas the ;\iry will cscclusr/e
proof that the resistance is genuine." Bennett, 77w Louisicrui Criminal Coae, 5 La. L. Rev.
6, 30 (1942).

** A female was excused from resistance only in the faceof threats of "great and immediate
bodily harm, accompanied by apparent power ofexecution." Act ofJuly 1942, No. 43, [1942]
La. Airta 137, codified 2t U. Ilzv. Stat. 14:42 (1374) (jepeale.i 197-5). Tb« vvctim might
have thus theorcticaily b^ten required physically to resist theactor wiothreaceaed bruises or
broken limbs, since both those injuries canheal andmaynot beconsidered greatbodily harm.
In addition, the provision failed to specif at whom the threats mustbe diitcted.

® Wb, I -^.01(2). The VTacocsia ccjr^a, howwer, co 'jsirer interp«t ^ wjuiremeist
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set forth a cbmprehensive res^t«ment of t^. cniDe. pf ^ In defi^ng'
the amount ofcoercion necesa^ for forcible ra^, the drafter^ select^
innovative standard. There la" no'separate element of "without her con
sent" or "against her will." ^'or is there any reference to the need for
resistance. Instead, a male is guilty of rape if he "compels" the female to
"submit by force or by threat cf imminent death, eerious bodily injury,
extreme pain or kidnapping, to be inflicted on anyone." This definition
represented a significant development, shifting the focus from the victim's
conduct to the amount of force or coercion applied by the assailant. As the
drafters explained," they intentionally made a change to avoid the strin
gent requirements often imposed under the older approach. The_victim's
submission need be compelled by the use of force or threats; her conduct
ia examined solely as a response to that ofthe defendant. The only excep
tion to this generalrule is the drafters' comment that "compelsto submit"
does require more than "a token initial resistance."" Apparently, they.felt

"/Hw wctian cf the MFCdealing withforcible rape fcilowi: .:
, . ^^SectiOT 213.1, Rape fltnd ReUud Offenaei, , i..}. •
, (1) iJape.,A male who haa seiu^ intercourse with a female hi* ia guikycf

' rape If:
• (a) he ccmpelfl her to submitby force orby threat ofuninment death,aerioua

bodily injuiy, extreme pain orkidnapping, to be inflicted on anyone; or ">
(b) he haa subetandally impaired her power to appraise orccctni bar coc-

duct by administering or etnployiag without her knowledge drugi, intoxicants
or other means for the purpose of preventing resistance; or

(c) the female ia unconscious; or
(d) the female ia leaa than 10 years old.

Rapeis a felony of che second degree unleaa (i) in the course thereofthe actor inflict
serious bodily injury upon anyone, or(ii) thevictim was not avoluntary social compan
ion ofthe actor upon the occasion of the crime and had not previously permitted him
sexual liberties, in which cases the offense is a felony of the first degree, .

(2) Gross S^sucl 'iTipositum. A stale who 'asa jerial insercourM with i :ea:ale aoc
his w^ie commits a fa(cny of 'Jse third dejrw if:

(a) he compels her wbrait by any threat :ha^ *cuid prsven: rwijfusce by
a woman of ordinary resolution; or

(b) he knc*^ that jhe rjifm fmm x ztanial ^a^ase jt ferect •vhich .'wders
her mcapabJe -rfappraiain^ 'Jx nature s{ ber sacsi-jct; nt

(c) he ir/m thatshe a iTtSware that a sexuai tc? i» being cca^mitted 7pcn
her or that she submitabecause she falsely supposes that he ia her husband.

" MPC 5 207.4, Comment at 247 (Tent.Draft No. 4, 1955),
" The drafters support their choice with the following argument:

Sometimes, in order to make it perfectly clear that a token initial resistance la not
enough, tcstiag las'* apecifiea that Use itcaan stcst rsssst the 'itmcBt.'* We believe
the text requirement that she be "compelled tosubmit" ia adequate for this purpoae.
It avoids a possible ambiguity of the "utmost" phrase which might be construed as
calling for lome showing that thewoman •»» physically incapable ofadditional
jie agaisat hex assailant. Where additiocai strug^e wooM obviously be
dangerous, the faOra to strugjb should ac< abaoive the aaras«L -' ' fy::

MPC 1 207.t Comaent at24«-47 fTanL D?4fl>«x4.19SSI • •; V

••
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that some resistance by the victim still needed to be proven as ah element
of the crime.

In another departure from the Louisiana and Wisconsin code precedents,
the MFC also adopted the position, then asserted by c-nly a mbority of
jurisdictions, that the fear caused by the threat need not be reasonably
grounded." The drafters analogized that "[o]ne who takes advantage of
a woman's unreasonable fears of violence should not escape punishment
any more than the swindler who cheats gullible people by false statements
which they should have found incredible.""

Concern that a failure to require reasonableness might result in unfair
convictions based solely on the victim's subjective appraisal of the circum
stances can be answered in two ways. First, even with an unreasonable
fear, the prosecutor must still prove that the actor had the requisite intent
to "coiapel" the victim's submission to the threat. If the actor wm not
awareof the risk that the victimwould perceive his conduct as threatening,
then the prosecutor will be unable to prove this element of^e offense.
Second, juries,inevitably inject objectivity into any subjective standard.^-
If the victim's assertiori'under the partic^iar circumstances that she per-'
ceived a threat is too divorced from that of a reasonable person, the'jurors
simply will not believe that she actually did so. : -

It should also be recognized that the Code orily waives a reasonableness
requirement for threats of "imminent death, serious bodily injury, extreme
pain or kidnapping, to be inflicted on anyone,"" that is, for threats which
may result in first or second degree felonies. For the newly imposed third
degree crime of "gross seiual imposition," the Code requires that the
threat "prevent resistance by a woman of ordinary resolution."" An exam
ple here would be a threat "to disclose an illicit affair, to foreclose the
mortgage on her parents' farm, to cause her to lose her job, or to deprive
her of a valued possession.'"" In such cases, s^pecially since the objective
tacts might well fade into che "shidow area between ccercicn and bar
gain,"" the victim must convince the jury that the threat was realistic
enough to convince a reasonable woman that th-e prcper choxce was sub
mission.*

" Id. 5 207.4, Comments at 247 (Teat. Draft No. 4, 1965).
" Id. Tise MPC also made clear, in accordance with some caw law, see, e.g., Madiwo v.

State. 61 Wi3.2d 333, 212N.W.2d 150(1973), that threats directed toward someone other than
, the TOrtim night be iofficientproofthat the iQ«rcocr>e*aa lcrcl:{e. See MPC 1213»at *43,

" MPC I 213.1(l)(a). See note 49 supra.
» MPC } 213.U2)(a). See note 49 tupra.
** MPC } 207.4. Comm«ota it 243 CTeat.Draft No. 4,1965)-The victim a these rltuatioca

ia net overTbehn^ hy eompaiaica but rather aajdns "a deliberata choice to aTcid
9oro« altarsatTr* rr3." Jtf.'-"":- ' - '•

" hL : .-.A v: • o"At Uast la or ce COTridejiE® tl« MH? fijiinida fa punishin«^;^;i^
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. .Tlie MFC's definition of rape described above has had,a fairly wide-,
spread effect upon state crimmal codifications. The "compels to submit"
language has been adopted or is currently being proposed in sii jurisdic
tions." The proposed California rape section goes farther, endorsing this
standard and expressly declaring that the female need not "resist or at
tempt to resist the defendant's use or threat of force."** The Texas" and
Utah" statutes have changed the language slightly to "compels to submit
or participate"; the Senate version of the federal proposal, to "compels to
participate in such act."" 'Tarticipation" is a more objective description
of the act and avoids whatever subjective connotations are still attached
to "submission." With respect to the nature of threats that will establish
a rape case, jurisdictions have shown varying degrees of receptiveness to
the MFC approach. Three codes have used the exact MFC language.**
Others have omitted the threat of extreme pain.** Ohio** and New Hamp-
ahire," on,the other hand, have adopted a position'that a mere threat of
"force" is enough to establish criminal conduct. , ....

A striking contrast to the general trend begun by the Model Penal Code,
however, is the statute^,scheme adopted in New York, The New York
Penal Law,'adopted in 1961, maintains lack of consent by the victim as
an element of each sex crime.Lack of consent may result from "forcible
compulsion,"" which in turn means

physical fores that overcomes earnest resistancs; or a thrsat, express or im
plied, that places a person in fear of immediate death or serious phyaical

less sev-ere threata under the conceptof frc«3 sexua! imposition. Colo. §| 18-3-402, 18-3404;
Hol-se Prop. } 1642(c); Mass. Prop. § 17(a)(3); N'.D. § 12.1--20-04; N.J. Prop. § 2C:14-l(bU
Utah } 76-5-406(2). The Senata proposal would not require reasonablenew from the victim
in thia situation; it would rely instead on the necesaary proof of causation bet'sreen actcr
conduct and victim participation. St.^ op Senate Comm. on the Jvdioaby. 9.3d Cong.. 2d
3«33.. F.2?ort on C3ui»e>ml Jujhcz CoDirc.^noN. HrrsicN. a-nt- Rztorm Act 9.3 ;Conm.
?rj\£ :97'i). Tiis ptTjpcdi wouid, iowrver. ^^quir« prc»:t ;±at the ictnr *13 a-»;ira -Jiat iis
coQCuct *as cotnpuisi%-e. Senats ?^op. § 303'bMl).

" CcuJ. 513-3-40U OsL. 5 TST?U; Hcuss 3^op. } :S4,:(l)<a;; } 94-5-501?2}fa): N'.H.
i CJuQu); Owe I 2S»r.D2(A;(i).

• Cal. Ptiop. } 3C3(i;n), CcmxsMC it TO.
" ttx. 5 iimhyi).
« Ltah f 76-5-406(l)-(2).
® Senate Prop. § 1641(a)(1).'
" See Colo. 55 18-3-401. 18-3-403; Dsl. 5 11-767; N.J. Prop. { 2C:14-(fl)(l).
" See HocsbProp. 5 lS41(l)(a); M.4S3. Prop. 5 16(a)(2); Mi. § 252(l)(B)(2); Mont. 194-

5-c01(2Ka); ND. 5 12.1-20-03(a); UT.\a J 7e-3-406<a)i;a).
" Self Ohio 5 2907.02(A)(1).
" See N.H. 5 632:l(D(a).
" N.Y. 5 130.flfi.
" a.} I30.06i2)(4). -

... V.
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attitude that the victim is expected to resist earnestly protect her virgin
ity, her female "virtue," or her marital fidelity. The drafters have embod
ied neutrality in the code by defining "sexual penetration" as

seraal intercourw, cannilL~gus, fellatio, anal Interroune, or any other intru-
Non, howev-^alight, of any part of a person's body or of any object into the
genital or anal openings of another person's body, but emission of semen is
not required."

These devices help to direct judicial focus in tl>e rape inquiry on the
dangerouaneas of the actor's conduct rather than the inflammatory—and
mistaken—issue of victim "consent." The Michigan statute reinforces
these devices by identifying specific objective circumstances which them
selves indicate that the victim was not a willing participant." One of these
requires the use of "force or coercion,"" for which the statute provides a
non-exclusive list of examples.'* The two examples involving physical
force" both use the phrase, "overcome[8] the victim," rather than the
MPC language "compels to submit by force." The difference may be negli
gible in practice, .however, because of the explicit elimination of victim
resistance as a separate element of the offense. The point is that these
circumstances themselves satisfy the statute, bypassing the need for the
prosecutor to prove lack of consent. -

The two examples which define rape by use of threat," as opposed to

» Id. 5 760.520a(h).
" The diffCT^nt dicumstancw are used primarily to distinguish among the four degrees of

criminal Miual cooduct, see aows 130-50 infm and accompanying text. However, "force or
coercicc" is one of the pceaible circumstances under each degree.

• For the aumeroua other circumstances selsct^d by Michigan, see note 133 infra and
accompanying text.

* Mica. I T^O.OwCbdVf) itatss 'a part:
Fores jr ooerccn induces but is lot limited •/> my at -he foilcwlEg cirTomatdaces:

(i} When :he actcr jveTccosss i.'ie victim Jhrsc-^ ;he acTaai dppiication of pcysicai
fcT« or physical viciaace.

vii) Wbeo tie icUa awr-as the victim to sifensit by thraatSTiin^ ra ue fcrca or
•rftUszce «as the rstrim, lad tha rictim b<lie^•« 'iat jctcf haj "ie prssesc abuity
<xi esscuts thtise :h>*^its.

(iii) When the actor coerces the victim to submit by threatening to retaliate in the
future against the victim, or any other person, and the victim believes that the actor
has the ability to ejecute this threat. As used in this subdivision, "to retaliate" in
cludes threats of physical punishment, kidnapping, or extortion.

0?) W!)an the sctcr esfages 'n the medical treatment ae namba&cn d the victim
m a manner or for purposes which are medically recognized as unethical or unaccep
table.

(v) When the actor, through ccocealment iv by ^.he element cf surprise, is sble to
ov-vraTos the

• » a. 750.520b<l)(fiC).'?S0.52Cb<l)^(v), act* « Kipf«.
^ Sd. i llS0.p20<fX3)7(iii). Th« final Midiigas exaa:j>^ ^ or coeroon" mv^ves

ku«rcoua« e^ect»<3 throcjh ^ethical tx cniccsptable. i&«dlcal treete»ot. Mica. |
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fofce, are unusually explicit, In contradistinction to many of the older
stafcutea. They distinguish between threats ofimmediate and future harm.
The former are included only if made to the victim; the latter, on the other
hand, may be included even if made to another person. Hence, a victim
whose date been beaten, for example, or a mother who submitted
without struggle because the actor held a knife to herchild, would notseem
to be presented with the requisite statutory threats, although the exam
ples, again, are not exclusive."

Neither of these examples of "force or coercion" involving threats re
quires that the victim's subjective perception of the actor's threat be rea
sonable." In this sense, the approach of the Michiganstatute may be more
consistent than that of the MPC, which requires reasonableness for a^
constituting gross sexual imposition.** In any event, as with the MPC,
there are other statutory protections which replace reasonableness. Coer
cion must be proven, as well as an honestbelief in the threat. The inquiry
will still examine the culpability of the actorand his intent to accomplish
nonconsensual sexual penetration. , .».r. ' • j v-

Afinal outgrowth ofMichigan's determipation tofocus asmuch aspossi
ble on the conduct of the actor ia its rule that evidence of the victim's prior
consensual sexual activities with third parties is inadmissible.*' Only
"[e]vidence of the victim's past sexual conduct with the actor," and
"[e]vidence of specific instances of sexual activity showing the source or
origin of semen, pregnancy, or disease" are now admissible." Recognizing
the potential breadth of this exception, the statute allows such evidence
only to the extent that the judge finds it "material to a fact at issue in the
case and that its inflammatory or prejudicial nature does not outweigh its
probative Value."** Thestatute also provides specific procedures for giving



K

'-"^4 it "l-v'-r-

, j.|4#£aw |?ei!iei4;-^ [Vol ei-lSO^^ '̂f
^ -ir f ^

notice of the ofsuch evidence andforincamera heaiings at the judge s
discretion, These: developments signify a recognition that there is no
logical relationship between the fact that a woman has had consensual
mtercoui^ with one man and the Hkelihood of her consenting to inter- "
course wiUi another man in the future. The restrictions on admissibilitv
^ a^» ^elp to alleviate th« current reluctance of rape victims to report
the cnme. since they no longer need fear that their entire sexual history
J.H1 be divulged on cross-examination. More importantly, these eviden
tiary protections serve to reinforce Michigan's stated purpose to shift the •
tocus of the rape mquiry away from the sexual proclivities of the victim
and toward the culpability of the actor himself."

Given the unique difficulty in sex crimes of determining whether the act •̂
was accomplished forcibly, particularly where there is Uttle objective evi-
dence of forw and only conflicting testimony by the parties, the relative •
focus upon t^conduct of the victim and that of the actor is of tremendous #
im^rtance. The gradual shift inemphasis which began with the MPC and

r r !?! by Michigan has improved the abiHty of the criminaliaw both to identify when a forcible rape has occu^d and to provide the -••-rj
neces^ry consideration for the victim of sexual assault. Under these ap-
proaches. testimony regarding the conduct of the victim is still admissible
Mprobative ^dence of the amount of force or coercion used by the actor.
Ine nature of the victim's conduct should not, however, be treated as a
separate element of the crime of rape. This apparent trend reflects agrow-
mg concern for protecting society through more accurate identification of
those persons who have committed criminal sexual assaults. This change
has, mt^, been made more feasible through the modem use of statutorv
grading for vanous circumstances offorcible rape.

" Id. § 750.52pi(2). ~ ~
«T-»o which have pcstdased ihat rf Mlchi^o hr.-« siso srtaspted d«al

n jctcr-=nct;m conduct. MLnr.sscca. Ste jpec£«s tiwt the victim
^ wt pfcv« .^Ur.ce. Minn. | cC9.347 subd. 2. .Veverthei«ss. seiual ccnuct and seiual
pe^e^iaUQo its derased by Miaaeacu jo u » safe =<m-<sc«at an of «verv

;rf. I-J jabda. XI, 12. Cccaect a ietzM, shnoa in concractriai wr-i

ia. J a09J4I juod. 4. Thia -feara? a meanmgiesa. If the oth«r required elements of
the cnme (aorce or coercion, or fear) are proved, there would be no further need for prwf of
lac* of a volunt^ uncoerced manifeaUtion of a present agreement."

The new Washington statute also taiea anovel approach to the problem of consent, and

l^h ^ «tabiisb« acnme d third decree rape
h'T f intercourse there are actualwo^ or conduct indicating freely given agreement to have seiual intercourse." Wa^sh. §

S' • •• * i '^V•• • v.y*
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II. The Gradation OP Forcible Rape ^ ^ •':••

Both atcommon law and under the carnal knowledge stetu^s, there was,.
only one degree of forcible rape, which was punishable by death or long
prison sentences." The imposition of a uniform penalty was imderstanda-
ble. since the major ajp^ct of the crime, T«]gardUss the amount of viol- ,
ence involved, was thought to be the violation ofa woman's yi^e^The
result, however, was that juries were forced to choose between acquittal
and extremely harsh penalties. Naturally, in less compelling cas^
was an \mwillingness to convict a defendant even if the compla^ant's
testimony were believed. Particularly when these statutes were appUed "
mc-dern social situations, where a woman is more apt to be out.alone at,
night or on a date without a chaperone, so that evidence couldbe'dMcuIt';;'
to evaluate, a complaint ofrape would generally result in a convi^ion pi^y •',
when supported by the strongest evidence.of forcible.intercou^".^^^^^^^^

In 1942, Louisiana became the first state with a comprehensive
code that separated rape into different degrees.*^ The Louisiana legialatuie%l.V
employed two categories—"aggravated"" and "simple"**, rape Onty

" See note 104 in/ra. - • .
The 1958 Wisconsin statute alsoseparated rape into degrees In a mannersimilar to

of Louisiana. Wia. §5 944.01-.02. ,
The LouiaiAiia ccde defined agyra^/ated rape as ' '' '''y

a rape committed where the sexual intercourse is deemed to be without the !a^l
consent of the female because it is committed under any one ot more of the following•..
circumstances:

(1) Where the female resists the act to the utmost, hut her resistartce is overcome by
force.
(2) Where she is prevented from resisting the act by threats of great and immediate
bodily harm, accompanied by apparent power of eiecutioo.
(3) WTiere she is under the ageof twelve years. Lackof knowledge of the female's age
shall 3ut be i defense.

TThoever »m3Ut3 --he orime 3i iggra'^^ttd .-ace ifeall be piinisced by dsach.
Act 51 Juiy 1942, No. 43,119^21 La. Acts 137, :odified2t La. Rsv. Stat. .^v74. } l-4;42 (1974),
IS vneruUd. .Act 5t J'liy 17, 1975, No. 51,2, ? I. '137.5} La, Sesa. La-?. Serv. 574.

* Simple rape waa de^ed aa
a .•ape committed whera 'ie jexiai jtof.'courae is deemed to be without the 'a^rAjI •
{.•GTJSent of ±e remaJe becauae it is .•om^nit^ed isder any oce or mere if ihe foilowlng
circumstances;

(1) Where she is incapable ofresisting orofunderstanding the nature of the act, by
reason of stupor or abnormal condition of the mind produced by an intoxicating,
narcotic or anesthetic agent, administered by or with the privity of the offender; or -
when -ihs has suda mcapAcity, by reason dC a itupor ee afanonnal condIt5«i of mlad
from any cause, and the offender knew or should have known of her incapacity.

(2) \^ere she submits under the belief that the person committing the act isher
husband and scih belief la inteoticcally iiwiucad by any artifice, pretence,or cocceai-,,.- •
ment practicad by the offeader. . ' .

Where & as'incapabte, throu^ aaaciEdaeas of mzad. whether tesaporazy
'•J
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aggravated rape—mterwurse through force or threat (or with a victim
below the,age of consent)—was punishable by death.'f .The classification
ofsimple rape was reserved for those situations in which the female was
incapable of resisting or of understanding the nature of the act or was
deceived into believing that the actor was herhusband. The punishmerit
for simple rape was imprisonment at hard labor for one to twenty years.
Louisiana thus took a first step in recognizing that the conduct of an
offender in this second situation did not represent as grave a threat to the
security and individual dignity ofwomen oras great a danger to society in
general.

However, because itsstatute really had only one degree of forcible rape,
Louisiana did not remedy the dilemma faced by a jury in a case in which
aggravated rape is charged but in which the force or threats used would
still not seem to warrant the death penalty. The result in such cases may
likely be t^t the jurywill not find thedefendant guilty at all.This statu
tory defect was partially avoided through a judicial manipulation which
allowed a jury to return a verdict ofsimple rape even though the rape was
by force andthe defendant has accordingly been charged with aggravated
rape. In Sfaie v. Miller," the victim testifiedthat she had been held down
forcibly, beaten, choked, and threatened with death. Her testimony was
corroborated by photographs and slides of her bruises {which had healed
by the time of trial). On the basis of the Louisiana responsive verdict
statute,** the trial judge instructed the jury onboth simple andaggravated
rape. The juryfound thedefendant guilty ofsimple rape and imposed the
maximum penalty of twenty years' imprisonment.

The instrjction was upheld on appeal on the ground that the prosecutor
had proved a charge of simple rape. The court first looked to the language
in the simple rape statute which encompassed "incapacity, by reason of
. . . abnormal condition of mind from any cause, and the offender knew
Of should hav« tncwn ofher incapacity.'** The court ^hen interpreied this
lang'iag-e ;o inci^ide a victim's ibncraal ccndition of 2iicd c:msed bv reaj*.
assuming knowledge by the defendant that any female "faced by an at-
tac^r, Tsrho isUi^da to commit the crime of rape upon her, Is. . .inmedi-
at4xy throwninto a itzxe great fear an abucrmal cc-rditicn oi mind.""*

permanent, of underatanding the nature of the act; and the offender knew or should
have known of her incapacity.

Whoever commita thecrimfi ofsimple rape shall be imprisoned at hard labor for not
lesa than cn« aor aore thin twenty

M f H:4d.
" Id. 9 14:42.
" Suta V. Miller. 237 La. 266, 111 So.2d 106 (1S69).
• See Note, Crvnsu^ Pm-zzdist—Simpi* Rispe as a lietpsfitiue Var^iec C'nder anIndict'

stenifor AigFtso^ited »Ll L. Bxv. SC6 (I960), far cdiscu^sbn afthe respotaiTe wraikt
a^cts of "

"U. } 14f43<lK-
» 237 Lj, 282, 111 So-id tt U-i, Tie JU^Zer aitarjrcUCion *» receaiC^ jeaffimwd ^ ^
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This convoluted reasoning, which in effect established a lesser degree of ^
forcible rape, points out the need for more precise statutory grading.'" .

Such precision was a major goal of the Model Penal Code, "^e Code
involved an extensive restructuring of the crime of rape^ according to the
da^ge'ousnesa of the actor's conduct.'fhe drafters identified aa oceot'thw
two chief problems'" devising "agrading system that distributes the entire
group of offenses rationally over the range of available punishments.'
Their concern for establishing sounder grading techniques for rape arose
nartially from the problems created by the typically severe penalties then
Ix-sting for the crime.'" They also specified discrete circumstances justify
ing harsher penalties in order to provide "objective support" for the prose-
cutrix' assertion of the still important, "subtle psychological" fact of non-
consent.'" Finally, thev gave special attention to the grading problem
simply because they felt gradation so difficult atask, involving an evalua.
tion of the relative threata to society posed by offenders in differing aitua-

^^°The Model Penal Code separates the crime generally known as forcible
rape into two degrees,'" thus adding to the flexibility of the Louisiana
approach. As the drafters explain, the severe punishment for first d^ee
felony is reserved for cases presenting conduct "most brutal or shocking,
evincing the most dangerous aberration of character and threat to public
security."'®" These cases wer« then defined as those in which

Stdte V. B«ard. 312So. 2d 278 (La. 1975).
The Louisiana legislature has recantly responded to the problem of inadequate pading

illustrated hy MiUer. Act of July H. 1975. No. 333.119751 U. Sess. Uw Serv. 578^ T^e
act supplementa the crimea of aggravated and aimple rape with a new crime of forcible
raoe " which is defined aa -sexual intercourse without the lawful consent of the female wh'ife
she =3 p«9en:ad r^jc} from res^ticg act by fores ar 'Jireata cf physical ^olence whemn
Che victim .-sasocably "2eUev« zer rasistanoe to be 'aele«.- The leylslacun has taus
providwl for two of fcrdbui rape 3i sdditico *-5 'je r-jme a iiaipie rape, imch
Involves deception, the aew offense carrying not death aa a penalty but a maaimum of 20
years* mpriscnmeni. Tbi ae«d xr »HzUer jiUtfp«tacofl rf the .-ape isa.rjta seen
eliminatwi. ^ . . . . ,,

The Lcuiaia^yi lesialature iiac -jsclud^i the pc^sibdity ot i .oiy con^.^ c.< fcraoie
rape in its newest responsive verdict statute. Act of July 17, larrs. No. 334. [157d1 U. aesa.
Law Serv. 579. . . . , \iix-

|« The other was deciding the mioiraum amount ofcoercion ordeception necessary.
3 207.4, Comment at 241 (TenU Draft No. 4, 1955).

>•* y '
"•« At the time this section of the MFC waa being drafl^d. »jurisdicticM puniaied ra^

with the death penalty; 22 provided for penalties of up to 99 yean' or life imprisonment Id.
'* Id. at 241. 242.
tM 241. . . . ^

•" \[?C}213.1. note 49 jopro, which preset this sactiai c/the Code in its eobz^,« MFC i2C7.4,ComiQent at242 ?rent. Draft No. 4» 1953). V •
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(i). . •the actor miiictssenoua bodily injury upon anyone, or Cii) theVictim •
was not a voluntAry socia! companion of the actw upon the occasion of the
crime and had not previously permitted him seaual liberties. . ""

The existence of either of these two "aggravating circumstances" ele-
va:e3 to the first degree those situations which would otherwise be second
degree felonies. Therefore, first degree rape first requires proof of the sec-
ond degree crime, which contains the Code's basic definition of forcible
rape. The Code also provides for a third degree crime, designated as "gross
sexual imposition."'" This last category prohibits nonconsensual inter
course by threat, or with knowledge of mental deficiency in the victim, or
with knowledge of the victim s unawareness that the act is being commit
ted or that the actor is not her husband. The drafters felt that these
situations warranted lower limits on punishment."'The Model Penal Code's selection of different degrees for forcible rape
represented significant progress by more accurately reflecting current so
cial attitudes toward rape. For example, it imposes its severest ^nalty
upon one who rapes an involuntary companion with whom he has never

- previously experienced sexual liberties. As the drafters stated, "[a] com
munity's sense of insecurity (and consequently the demand for retributive
justice) is especially sharp in relation to the character who lurks on the
highway or alley to assault whatever woman passes, or who commits rape
in the course of burglary.""^ The drafters of the Code sought to identify
objective circumstances-here, surprise—from which a jury could find a
more serious felony and yet not set a high legal standard of victim conduct
m order to do so.

The other possible aggravating circumstance—infliction of "serious bod
ily mjury upon anyone"-i3 also a proper justification for imposing the
severest penalty. Serious bodily injury is defined by the Code as

bocily [physicai pain, ilhess ir say [mpairineBt: of phs-aicai crcdi-
tionj'" which creates a substantial risk of death or which causes serious
permaaent disfeju^ment, or protracted -caa or impairx^t of ±6 lu-cuon
of aiiv bcdiiN meaber or organ.'"

it is not clear why the drafters chose such a severe standard for bodily
injury. Its stringency increases the relative importance of the non-

'• MPC } 213.1(1). ^ T
Id. f 213.1.2). Since this section detk with intsiroarae accomplished Arcugn athreat,

it in fact creates a third degree of forcible rape.
MPC § 207.4. Ccmnjent at 243 (TenL DraftNo. 4. 1955)

"•Zd.,dt246. .

•» i£pc}2M0(2). -.v-^vvr.o- . ..

: 'C ^ ^
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voluntary companion factor. A simple example illustrates this point;;!,
Under the Code, one who compelsa non-voluntary companion with whom, •"
he hasnot had prior sexual contact tosubmit by a threat of "extreme pain"
has committed a felony of the first degree. Yet because "extreme pain'*
alone dees not qualify as "serious physical injury." one who compels either
a voluntary social companion or a person with whom he has had prior
sexual contact to submit by actually inflicting "extreme pain" has only
committed a second degree felony. In other words, in this particularsitua
tion the Code would punish the threat ofextreme pain more severely than
the infliction of extreme pain. Internal consistency alone requires that less
severe types of bodily injury be included under the first aggravating cir
cumstance. In addition, because forcible rape is a form of violent assault, '"
the amount of violence involved rather than the relationship between the
parties"' would seem a better, though notcomplete, measure ofthe actor's
threat to society. . : - ^

The reason for one of the distinctions drawn between second and third
degree felonies is also unclear. In drawing this line, the drafters were ap- %
parently attempting to measure the extent to which an actor either affects
orhasknowledge ofa victim's inability to resist orcomprehend thenature
of the sexual act. One who gives drugs or intoxicants to an unknowing
woman can be asdangerous, in termsofpossible physical harm, asone who
uses physical force, and the Ccd.e punishes both offenders assecond degree
felons. The rape ofan unconscious woman is arguably anequally condemn-
able act and is properly placed in the same category. Therapeofa woman
suffering from "a mental disease or defect," however, isonly classified as
a third degree felony. The 1955 draft described the third degree crime as
turning on whether the actor knew that the victim's submission was "due
tosubstantially complete incapacity to appraise orcontrol herown behav
ior.""* This situation was de3i.gisated only as a third degree felony, accord-
ir.i| to thedrafters, because, 'inlike having intercourse in unccnsciocs
woman, which presented an "unequivocal" and ob'/ious poweriessness to
resist, is pwsen-^ad the actor with the duty of makinig "nicer dlscrimina-
dona ar.d ethical judgmena.""' The requirement for third degree crime
was changed in the Snal draft, howe\-eT. so ihat ncv inJerorurse becomes
criminal only if the actor knows that the victim suffers "from a mental
disease or defect which renders her incapable of appraising the nature of
her conduct.""* The discrimination required by a defendant, therefore, is
no longer quite as difficult. Yet the crime is still graded, less severely than >

"• The particular relationship of the actor and victim, however, is extremely important.
S«? note 125 uifra.

« MPC } 2537.4<3)Coj<T8nt, Draft No, 4. ISSS).
/rf. j 207.4, Caannsit at 250., ;• ^

^MPC
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rape of an unconscious woman, with no further exptanation.'" It s^SV
logically inconsistent to treat one who rapes an unconscious woman as "any
more dangerous than one who know thathis victim isso mentally deranged
as to be unable to appraise the nature of her conduct."*

Despite the aberrations of the New York Penal Law'̂ ' and statutes in
other jurisdictions'® which consider every forcible rape as thesame crime,
the general trend in the last decade has been to specify degrees offorcible
rape and further to identify specific aggravating circumstances to distin-
guish between them, as exemplified by the Model Penal Code. This is not
to say that the MPC's exact approach has always been followed. Some
codifications and proposals have chosen tovary the types ofrape included
under each degree.*® Furthermore, while numerous states have adopted,
or are contemplating the adoption of, both of the MPC's aggravating
circumstances,"^ others have adopted only the "serious bodily injury"

"• The draftera ofthe final version merely indicated that the "typical case" which would
8tiU becovered bythesection is"thecase ofintercourse with a woman known to the defen
dant to be manifMtly andseriously deranged." Id. $ 213, Status ofSectiOT at 144.

drafleis also further defined what is meant by "appraising thenature ofher con
duct": "(W3e are not talking about appraisals involving value judgments or consideration
of remote consequences of the immediate acts." Id.

\ ia divided into four degrees in New York, but most ofthe distinctions deal withstatutory rape.
*« See. e.g., Ohs, § 163^5. The Ohio statute divides forcible rape into two degrees but

differentiaties only on the basis of threatening conduct. Ohio 2907.02 to -.03. New Hamp
shire, which employs certain Model Penal Code language in Its definition of rape, treats every
rape asa cIbm Afelony. N.H. §632:1. However, the maximum prison sentence for a class .\
felony is only fifteen years. Id. §651:2(in(a). The statute further provides that a court may
impc^ an extended term of imprisonment on aconvicted defendant over 21 years old if, inter
alia, "he manifested exceptional cruelty or depravity in indicting death or serious bodily
injury on the victim ofhis crime." [d. §651.6 (I){d). In effect, this provision substitutes a
judicial for a legislative decerminatinn ofi separate iegree it forcible rape.

The Senate proposal, *hiie providing for trwo wpara:e i^i^rses of foribie .-ape. i«es roz
supply anobjective listofaggravating factors within each degree. Senate Prop. 1641-42.

The Hou^ propcaaL for example, includes two degress of fordbie rape but has lo
speiaSc prevision for incarcourse with m unciaMcicaa woman. tie aeaiaed jas caused
victim'# onconscicuaaeaa by administerfng inj?3 or •nt.^zicaats je by phiriicai lores, siae
-jtfenae would come within these ilr»ady anumeraced drcuastar.ces. If net, tL crime c.harged
would presumably begross sexual imposition, given the "heknows thatshe isunaware that
a sexual act is being committed upon her" language. See House Prop. § 1642(b). This
represents a less severe grading than suggested in the Model Penal Code, which classifies
intercourse with anunconscious woman as at least a second degree felony.

Dbu i 763; Hawah S707-730; Houss Pbcp. j 1641; M.*3s. Pbop. } i3(a); § 12.1-
20-C6(2); N.J. Prop. } 20:14-1(a). The House proposal, however, requires that the serious
jxjdily injury be inflicted "upon the victim." House Prop. 51641(2). The MPC language is
"wrioua bodily injury upon anyone." MPC | 213.1(1). The latter is preferable, sines an
offender wha leverely beats a victim's compantcn, thereby fri^rtening She victim iato
submisaioa, li;as maaifestsd himself tobe sa dangerous b one se^rely tJte vic^.
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factor.'̂ Some jurisdictions have also expanded the number and tj'pe of
aggravating circumstances relating to personal injury. One proposal has
included group rape;'̂ four states, the use or threat of use of a deadly
weapon;'^ two others, emotional Injury.'® Finally, two states have added
kidnapping, the threat of senous bodily injury, and the attempt to cause
death.

Michigan stands far apart in identifying the greatest number of aggra
vating circumstances. In a unique classification pattern, the Michigan
statute first divides sexual conduct into the two categories ofsexual pene
tration-" and sexual contact.'" Penetration is the subject of first and third

.\nother sljght deviation from Ihe MPC is Hawaii's change ofthe non-s-oluntary companion
factor to require that the victim not have permittad sexual contact for twelve months prior
to the rape. Hawad § 707-730<l)(a)(i).

Colorado's ^alogoua use of the bodDy injury factor is unusual, in that it does not raise
certain .•apes from one degree toanother butrather serves asone ofthe pcasible acts constitut
ing the crime:

Any male who haa sejual intercourse with a female person not his spouse commits
rape, if:
(a) He compels her to submit by force or by threat...

(e) In thecommission ofthe offense the offender inflicts bodily injuiv upoc aQv.-aje
Colo. 5 li--3-40iil).
Therefore, the victim need only prove that the accused had sexual intercourse with her. that
jhe was not the wife ofthe accused, and that someone suffered bodily injury at the hands of
the accused in the commission of the act of seiual intercourse, .-^n earlier Colorado draft
proposal treated jerious bodily injury simply asan aggravating factor. Colorado Lzgisutive
Cot-'NCiL, Rsport to ths Color.«jx) Ge-sehal .Assembly; Przuminaay Revision ok Cou5r.\do
Ciia<iNAL Laws } 40-10-1 (Research Pub. No. 98 1964). The legislature apparently felt that
che less concrovenible fact of bodily injury negated any need for proving the normally re-
quirs^i element of "compelled 'jj subtziit by focjs." Such \ prwumpdcn seems rsaaonabie.
assuming that :he ie/endant is illcwsd the defense )f :cnaent or accident, although k las
.net oe^ adopr^ e-aewaere. The jtarjte ices prev-lde. .-ecoromended by the Code, for a
reduction mdegree "ifthe sictim was t voluntar/ social conyanicn -sf the offender -ipon the
oc;:aaico of 'Jie cr.ma andhadprwioiiiy ToiantirJy ia^jaged in jei-.zal incercciirae jr der.ate
ieiuai intarcou-TB w.th aim.' M. ^ I3~)-4G'i!'2).

®See. MchT. i 94-o-3T3(3): Eliaiindting the MFC's "invciun-
tary companion factor is unfortunate. In addition to providing an appropriate measure of
culpability, the non-voluntary companion factor helps to divert the inquiry from any focus
on consent and, more generally, mitigates the need for difficult jury decisions.

I'* Md. Prop. { 130.20.1(c). For a discussion ofthe merits of this factor, see notes 134-36
infra and acoompaayin.-^ test.

•*' 7la. §794.011(3); Mo. Prop. {130.20.1(b); VV.ksh. §9.79(4)(l)(a). C/. Act of July 7.1975
No. 75-619, (1975) Conn. Ug. Serv. 1216. 1218-19 (creating new felony, "sexual assault in
the first degree with a firsann").

" Dh.. I 164(1); Mo^fT. 594-2-101(5). For adisciaaion of the problema preseoced by this
factor, see notes 141-50 infrn.

^ Tst, I 2i.03(a)(2); Ut^ i 76-5-40e{a;(ji),
•* See zfflte iS and accompacymg teii apra Sac the deanition af"aeiuai peiiefcraticn'*

under th« Michigan statute.
*** Sexual cactact'*1s de£sed xs inch^iing

mil

m

m\



degree crimes; contact, of second and fourth. The aggravating circumstan
ces for penetration and contact, however, are roughly identical. ' "•

The first degree crime, which encompasses traditional forcible rape, in
volves serual penetration plus any one of the following aggravating circum
stances:

(c) Sexual penetration occurs under circumstances involving the commission
of a;iy other felony.
(d) The actor is aided or abetted by 1 or more other persons and either of
the following circumstances exists;

• (i) The actor knows orhas reason to know that the victim is mentally
defective, mentally incapacitated or physically helpless.
(ii) Theactor uses force orcoercion'" to accomplish thesexual penetra
tion.

(e) The actor is armed with a weapon or any article used or fashioned in a
manner to lead the victim to reasonably believe H to be a weapon.
(0 The actor causes personal injury to the victim and force or coercion 13
used to accomplish seraal penetration. . I .
(g) The actor causes personal injury to the victim, and the actor knoTvs or
has reason toknow that the victim Ismentally defective, mentally incapaci
tated, or physically helpless."*

The first aggravating circumstance, "the commission of any other

'.he icUntional touching of th« victim's or actor's intimate parta or the intentional
touching of the clothing covering the immediate area of che victim's or actor's intiir.ate
parts, if that inteotional touching can reasonably be ccostnjed as being for the purpose
of iexual arousal or gratification.

Mich. 5750.52Ca(f}. Violence, aawill beshown, isthe primary factor intheMichigan grading
jc.hsme. Sei-.ial :nTitact, for JsaaspJe, if «Jfectad under any ot :he enumaratsd iggravaied
•."ircanistancaa. a .^uniahflble for :he jasi« niaxiaiusi dme is 'a Hsrjai peaetnticn w '̂hout
agg?avaricn. Xev^nheless, penecrarion with aggravation is punished more severely than mere
contact with aad pecssradca without a^gravadcn is axuch mcK wricusiy pua-
aaed shita ccatjcs a^gra^adon. To thia extent i^idacrlcn b«tn-e«n p^netntica
lad ia»tac: ia impcnast, and 'xo/crtuziataly the br:ad ieiaiticn if the (orsii? xay crsass
ictatf ilScaity js that iiatinction. Since ssmal pene^ra-Ion induces pe.-.etration by
the actor's hand, the difference between this type of penetration and sexual contact, which
includes the intentional touching of intimate parta, is problematic, especially sincepenetra
tion Deed only be slight.

See note 95$upnj and accompanying text for a diacussion of the various kinds ofcircum
stances thiit xay ciHianitute fores cr ccerdcn.

« Mich. } 750.520b(l).

Ac iff;
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i^ious kinds of .arcjm-

felony," requires more precision to darify the implied premise that the
sexual activity must occur bet^'een the felon and the victim of his felony.
Otherwise, the presumed elements of force and danger to the victim would
not be present. The current statutory language seems to make criminal
sexual Intfircourse even between two felons, perhaps while en route to or
escaping from the scene of the felony.

The inclusion of group rape as a sepa.rate aggravating circumstance is
entirely justified.'^ Multiple rape is perhaps the most humiliating and
degrading form of sexual abuse, even in the absence of serious physical
injury.'" The statute therefore correctly makes group rape a first degree
crime even without resulting physical injury. All that is required is force
or coercion or knowledge of mental deBdency, incapacitation, or physical
helplessness. Empirically, this expansiveness makes sense. Physical injury
should not be the governing criterion for culpability of group rapes;
usually, group rape involves less severe injury.'" Yet the, humiliation
inflicted on the victim signifies severe actor culpability, and the crime
should be graded accordingly.

The third aggravating circumstance, "armed with a weapon," would
apparently apply even where two people engage willingly in sexual activity
and one happens to have a weapon in his pocket. There is no requirement
that the actor threaten the victim with the weapon or that he be in a
position to use it. The statute can easily be revised to excludeany innocent
circumstances from the crime.

The fourth and fifth aggravating factors, personalinjuryoccurring either
through (1) "force or coercion"'" or (2) knowledge that "the victim is
mentally defective, mentally incapacitated, or physically helpless," raise
several problems. First, they areboth limitedto situationsinvolving injury

Group rape wotiid b« i irst iajr« rirae 'indsr ModaJ ?ajai Co»:e only if .cprccuced
sencua ocdily iajurt,' or if "Jie ''ctim vas lot i vcliinta^y social -xcipacioQ jn«i had aoc
prs'nouaiy permitted tb« icujrs lexjai liberties. Yet group rape is ft^quently committed
a-saioat a fesiaJe *bo is a daze le acq-:aioUi3ce if ^na of ;he grc«jp. whc« collective .rjiduct
<aa b« as culpable ta Thea aiaaifsatsd tn-war.-i rtraa^ra. NccocnMnsuai inte^courje leeais
•jnpl'.cit in ail poup ape?, sins^a ctraseus'ial jsMrcnjtjne is 2cr3:4liy n privitaiy,

•* Azwini P'lilsdelphia study found :hat"wrua! humiliation was sijniScantly pr^vaient"
in group rape. M. A>m, Pattejws in FoRa8L£ Rape 222 (1971).

See id. at 220 i n.l05.

" The non-exclusive definition of"force or coercion" in the Michigan statute, see note 81
supra, includes the situation in which the actor "through concealment orby the element of
larprise, is ibie U) -n-ercoize theTictim." 5 T50.52Cfc<i)(f)(?). Thissiampleshc*»9 that
the drafter* were specifically concerned with the stranger who suddenly confronts a -octim.
Nevertheless, this concern isnot by itaelf enough to elevate the crime from third degree to
first degree asit wcuwJ bebyvinaeof >f theJrfPOs non-vchintdry ccmpanion Victor.
\a Michi^fan it Bust becoupied wiih grwprape, id. 5 7S).520b{iifd), or personal injury, id,
} 75ao20ba)(f).
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to the victira. This restriction is less preferable thah'the MPC position that
(sarious) bodily injury to anyone should be an aggravating circumstance.'"
One who has inflicted personal injury on a victim's companion has evi
denced conduct which is just as dangerous as that of one who has injured
the victim. Of course, injury to another may rise to the level of an ag^a-
vated circumstance if it constitutes a felony. In Michigan, for example,
assault with a dangerous weapon, with intent to commit murder, with
intent to commit great bodily harm, or with intent to maim constitutes a
felony.'-" If such o5enses are perpetrated against the victim's companion,
then rape of the victim would be elevated to first c'^gree status. Indeed,
bodily injury to another might very well be perpetra:ed in situations also
giving rise to a charge of assault with intent to commit great bodily harm.
But this bootstrap argument should not be necessary, limited as it is only
to certain statutory assaults. - ,

Second, the 'definition of personal injury within these aggravating cir
cumstances is extremely broad, extending beyond objective evidence of the
dangerousness of the offender to include not only bodily injury but also
"disfigurement, mental anguish, chronic pain, pregnancy, disease, or loss
or impairment of ^ sexual of reproductive organ."'" The troubling portions
of this definition are those including mental anguish and pregnancy.

The statute does not require that mental anguish"' be serious. As a
result, the fijst degree crime seems nearly indistinguishable from the third
degree crime, since any undesired sexual penetration may create mental
anguish.'*' There is also another problem posed by the use of mental an
guish as part of an aggravating factor. The consideration of mental anguish
dissipates the impact of Michigan's imponant shift in statutory emphasis

' to the conduct of the actor and his dangerousness. The infliction of physi
cal injury during a rape clearly and objectively manifests the type of dan
gerous conduct which should be p'onished as a first degise crime. The
mental or emcfioaiil reacticQ of a particular victim, hc's'^ver, dees not. Ai
noted prs'/icusly, the law already reccgTiizes chat any rape has a particu
larly severe stncticnal impact cn Its victim; liherefc-re, the punishments tor

" 5-?s oota ;2A mpn.
* Mich. 55 750.82. 750.33, 75034, 750.86.
"• Id. I 750.52Ca(n.

Michigan was not the first it&te to include some form of mental injury in ita definition
of personal injury. Delaware and Montana had already done so. See note 128 supra and
iiccocipaoyinj I'.szz.

The .Minnesota statute, which generally follows the Michigan model, changes ihe aggra
vating circumstance of personal injury slightly by requiring, inter alia, that mental anguish
be "levers." MiNN. § 809.341 aubd. 8. S^e auo N.M. 3 40A-9-21-A{2) ("great aental la-
guhh"). TMa change makaa a wznewhat clearer liistinctioo betwwa the .rf cccduct
pre^criied iinder the first degree and those proscribed ucder the tMrd decree. Yet it still
presents iccote p<*ob^s:s In dmir.^iiahing betveea lexsal peneiratim cSenasa.
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Defimtion- of Forcible R^pe

rape defendants are uniquely harsh. Li thisrespect, the law imputes to the
rape defendant an awareness that bis conduct will causa unusual mental
injury. Yetan actor's circumstantial"' choice of a victim particularly sus
ceptible to heightened mental or emotional ang^aish is not a legitimate
means by which to distinguish him from one who sexually assaults a men
tally stable victim. Another way of making the point is to say that the
criminal lawhas not yet reached the stage wherea defendant can generally
be held responsible for knowing the particularemotional reaction which his
conduct will evoke in the victim. Although in tort law it may seem prefera
ble to assign a financial loss to the culpable party, the criminal defendant
is not required to "take his victim as he finds him," at least insofar as
emotional instability is concerned.'" Where incarceration, not compensa
tion, is the remedy, different notions of liability apply.

The inclusion of mental anguish may also in particular cases be apt to
cause evidentiary problems at trial. The particular mental impact that a
rape has on its victim may be largely the result of both her particular
mental state beforethe rape, her attitudes toward sexual intercourse with
men, and her prior sexual experiences. A woman who claims that she
experienced mental anguish beyond the normal level because of the rape
should not be able to testify to that effect without some cross-examination
as to these potential independent causes. Yet an interesting difficulty
awaitd the defendant who attempts to prcr/e that pre-existing susceptibil
ity was the reason for the victim's psychic damage. The evidence provi
sions ofthe new Michigan rapestatute prohibitanyscrutiny ofthe victim's
prior sexual conduct wth third parties, or even opinion evidence, such as
by an expert psychiatrist, unless designed to show the source of "semen,
pregnancy, or disease."'** So it would appear that the defendant would be
unable to prove that the mental anguish that so seriously damaged the

Of .-ourae, if the ac*xr trica-.'? tha: "iie Tictim la sentaily -iijatable, -lis .Tjanitesta
dangerouaneM warranting punishoent equivalent to that meted outfor thc:^ inflicting physi
cal 'ji'jur/. T 'Jie actor vho xiicta ±s Utier, ie is Aat Injury mjy wail and
he miy ie held li*gal!y acctnuinable fct h:. Maca. I TSO.iSOhdHg) ap^xophataly thia
situatiozi.

Ofcourse, should a rapist employing force or coercion causephysical injury to an abnor
mally frail victim, he would also beguilty ofa Erst degree felony, by a liberal reading ofthe
statute's caoaation requirement. While thisresult maybe equally inappropriate, it seems less
of a problem, the body being more predictable than the mind.

"• Tbis asauzaes Shet the objective oi the criminal law la to puaiah the moat
culpable persco most se\-ef5sy, rather than to exact pureJy ret7ibuti\-e justice. .Admittedly,
retribution plays an important role in the law, sublimating societal outrage through the
confines ot a itructured legal process. Modem grading schemes, however, allow the judge a
side range o# puiiishmenta fo< ♦estenciag purpoeea, wiihia *bich the desire for .-etributiwi
may ra its course. . .

Mxa. j 7505203. ••• • • ,
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victimwas due to the fact, for instance/tliat she' had had psychologically
unhealthysexualencounters in the past which rendered heracutely sensi
tive to sexual advances.Moreover, evenassuming that the defendantcould
argue successfully that the evidence was needed to prove the origin of a
psychological "disease," the end result would thus be a complete descrip
tion of the victim's sexual conduct in the past—an approach which the
statute has specifically sought to avoid.

There are, of course, understandable reasons whythe Michigan drafters
sought to include mental anguish as an aggravating factor. However, if it
is to be used as a criterion for distinguishing between different degrees of
forcible rape, it should do so by identifying particularly evil conduct that
would create abnormally high mental disorder in a stable victim, not by
isolating the actor who perhaps by accident chose a victim unusually sus
ceptible to the mental anguish likely to result from forcible rape. It is
impossible to includeall acts likelyt6 cauMa particularly severe mental
or emotional reaction.*^ It might be feasible, however; to set somestandard
by which a jury could measure the conduct.Ideally, sucha standardwould
be aimed at conduct deemed so degenerate or sadistic that even without
the infliction of serious physical injury**" it would elicit a severe emotional
or mental reaction from an otherwise mentally sound victim. The use of
such a standard would requirean accompanying jury instruction to ignore
for gradationpurposes the mental anguishnormally suffered by the victim
and already reflected by the generally harsh penalties for forcible rape."*
Obviously, defining actorconduct which is condemnable solely for its men
tal impact is an extremely difficult task which shoulddepend primarily on
psychological study. If the standard can be objectively defined,"" the actor
who inflicts severe mental anguish might fairly receive as harsh a punish
ment as the actor who inflicts severe physical injury.

Michigan's inclusion of pregnancy in the definition of personal injury is
also an Inaccurate means of measuring the degree of danger represented
by an actor's conduct. Like mental anguish, the possibility that pregnancy
may result from sexual intercourse is oneof the factors responsible for the

One let *«!iich jaightrasuh in juch i reaction is ±6 o€ a pT2gn^nt -vrnzun who has
reached a statewhere her pregnancy isobvious. Alegislature might presume that a pregnant
woman would experience a more severe emotional reaction to a forcible rape than a woman
not pregnant, even though there ia no physical iiyuiy to her or to her fetus.

Of course, the probably accompanying infliction of serious physical injury would, in
itself, make th* rape i fiat de^re^ aim*, eltmiaating the n«ed :o in^quire abcut mental
anguiflh.

'• The trial judge, who has the advantage ofseeing a broader range ofrapecases than the
jury, could also dismiss the first degree charge if he felt there was insiifBcient e'/idence of
tiiis type coodui:t.

*** Minnesota jtssidard, Sfpni cote 242, is id coisne sub(jectiv«, ibctsing only cpiw
victim leactirai rather dtaa actor exceptas limitedby esusacim l^jguage.
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generally severe statutory treatment of forcible rape compared to other
violent assaults. But the fact that one rapist's victim becomes pregnant as
a result of being raped while another's does not should not justify treating
the former as a more dangerous person. The inclusion of pregnancy also
xakes vaginal intercourse potentially more serious an offense than the
other forms of penetration prohibited by the Michigan statute. This dis
tinction seems inappropriate in view of Michigan's attempt to remain
neutral as to the sex of the actor and victim, unless one makes the value
judgment that vaginal intercourse represents more dangerous conduct
than the other forms of sexual penetration covered by the statute. - -

The trend of modem rape statutes to define aggravating circumstances
for the grading of forcible rape is a positive trend in several respects.
Perhaps most important is the elimination of a single severe penalty for
all forcible rape, which tended to preclude convictions in cases where the
jury was not convinced that the offender's iactions, though culpable, were
sufficient to warrant the death penalty or life imprisonment. In addition
to eliminating this jury incentive, gradation is a proper response of the
legal system to a change in moral values which de-emphasizes female
virginity or chastity. T^ay, forcible rape is viewed as a heinous crime
primarily because it is a violent assault on a person's bodily security,
particularly degrading because that person is forced to submit to an act of
the most intimate nature.

Gradation appropriately helps focus the inquiry on the culpability of the
actor. The particular aggravating circumstances which should be used to
identify the most evil offenders are largely a question of individual legisla
tive preference. However, the most acceptable grading scheme seems one
with the greatest general emphasis on objective evidence of violence. The
scheme should also make the policy decision that rape by a stranger is apt
to be more reprehensible than rape by a person toward whom the victim
had e^hibiced some prior 5ocid' cr interest. Th^ese criteria are aiso
more pcob'a*iv<; of "ihe actor's pi ssible use of force or coercion than :ritcr.a
based on the prior sesual experiences of the victim. The identification of
diJerenc levels of "riotence ind ::iJiiliarity thus not cciy are mofe likely to
ptinish the most offender in«:>5C severely but also In doing io provid-i a
jury with objective standards when dealing with the diincult consensual
aspects of the crime.

in. The Corroboration Requireme.vt

The problem of testimonial safeguards has always been unique to rape
prosecutions. Since there are seldom any witnesses to a rape, conviction
often depends on whose testimony the j\iry believes.There ia a widespread
suspicion of the motives behind the alle^tion of rape> and as a result
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corroborating evidence ia often essential to the prosecutor's.c^."' In this
sense, the corroboration requirement evokes many of the issues of consent
that form the crux of the question whether to focus on actor or victim
conduct.

At common law corroboration was not required to prove rape.'" In t;hcs«
juridictions whichstill do not require corroboration, there is a ^de variety
of rules.'" In some jurisdictions, if the complainant's testimony is not
"clear and convincing," the court may in its discretion require corrobora
tion before submitting the case to the jury.'" It can thus be used as a
safeguard when the court feels that the circumstances raise doubts regard
ing the nonconsensual nature of the intercourse.'"

In some jurisdictions today, however, corroboration is a prerequisite to
conviction, established either by the courts'" or by statute.'*' The many
problems inherent in a requirement of corroboration are apparent from its
stormy history in NewYork."* Corroboration was at one time required in

Another testimonial aafaguard aside from independent corroboration is the requirement
of some juriadictiona that victims report rape promptly. Moat courts have considered the
promptness of the victim's complaint of the aUeged crime as merelyone factor with whichto
determine the veracity of the complainant, see State v. Dill, 42 Del. 533, 53S, 40 A.2d 443,
445 (1944); Brown v. State, 127 Wis. 193, 201, 106 N.W. 536. 539 (1906); Greenfield, The
Prompt Comp!aint: A Developing Rule of Evidence, 9 Crm. L.Q. 286 (1967). The MPC,
h«n»Bver, lhat "in. all«{ed offsnse'*must be "brocihc to the aotics of public luthohty
within {3} months of ita occurrence." MPC 4 213.6(5). Since the surrounding circumstances
of the victim's complaint, including promptnesa, are evaluated by the police and prosecutors
in deciding whether to charge, $ee Comment, Felice Discretion and the Judgment that a
Crime Has Been Committed—Rape in Philadelphia, 117 U. Pa. L. Rev. 277 (1968). and «nce
evidence of an extended time period before complaint may be p.'esenced for jury evaluation,
it seems unreasonable to require prompt complaint as a condition for prosecution in these
cases in which prosecution might otherwise be appropnate.

7 -J. WiGMCRS. Evids.ncs } 2C<51. at 342 (3d ed. 19401.

Ajacn^ "jie standard :x.dtrjcTiona as to the weight if '.he rdCBncs is :hac
by Lord Haie. 5>js aota '20 lucrs ind jccsmpmi'.'i::? test.

S-ie. e.g.. People v, Jones. 28 Dl. App. 3d ?96. 900, 329 N'.E. 2d Soo, 859 (1975).
In addition io the jcacara about Salae .'eportlsg by -snmeQ *ho really say xq-

jentad '.o '.he ici but who Utar » p'iniah "iie actor, the -ravirj oave .-om-
monly ;:«d :wo icier jussialcatioca for :je CQrrob«>rat;on ^eqdrjmenc—'Jie ^nacrrarac^/
threatened by the emotion raised in the jury by a rape charge and the oft-cited but now
questioned diiBculty of disproving an accusation of rape. See Note, The Rape Corvboration
Requirement: Repeal Sot Reform, 81 Y.vu: L.J. 1365, 1373-34 (1972).

Carter v. United States, 427 F.2d 619 (D.C. Cir. 1970); Franklin v. United States. 330
F^d 206 (D.C. Cir. 1963).

« See e.g.. Ga. } 26-XOl.
The New York experience has been well documented. See, e.g.. Note, Co/rofcorado/i in

the New York Criminal Law, 24 Bklyn. L. Rsv. 324 (1953); Lud-^-ig, The Case for Repeal of
the Ses C-irrobarsciof^ Requiremens in Sew Yvk, 36BxiYN. L. Rzv. T78 *1970); Youcger, T?ie
R^idrement of Ci^rabivation in PrKtsecutiora for Sei O/feTisea in h'-iw York, 40 ?orcham L.
P.ZV. ^ (1971); Xot«. sLtpm note 155.
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New York for each material element ofthe offense; force, penetration^ airid
identity of tbe accused.'" Partially as a result of this rule, in 1969 there
were only 18 rape convictions in New York City out of1085 arrests.'** Thus,--
the corroboration requirement for forcible rape was changed in 1972 to
apply only to the element of force.'" Yet this element, of course^ is the key
to many rape cases, and prosecutors reponed after the 1972 amendment
that "rape still remain[ed] the easiest crime to get away with in the
state."'" In 1974 New York finally abandoned the requirement completely
for forcible rape.'"

The drafters of the Model Penal Code did not have the benefit of this
practical experience. One of the least satisfactory sections of the Code's
article on sex-ual offenses is its requirement of corroboration:

No person shall be convicted of any felony under this Article upon theuncor
roborated testimony ofthealleged victim. Corroboration may he circumstan
tial. In any prosecution before a jury for an offense under this Article, the
jury shall be instructed to evaluate the testimony of a victim or complaining
witness with special care in view of the emotional involvement of the witness
and the difficulty of determining" the truth with respect to alleged sexual
activities carried out in private.'"

The drafters oftheCode acknowledged that Wigmore opposed a corrobora
tion requirement la rape cases, both because jurors are naturally suspi
cious of the complainant and because the court may always set aside a
conviction for insufEcient evidence.'" They further recognized similar atti
tudes in the courts. Despite theadmitted opposition to their position, they
give no indication why they included the requirement.'"

Corroboration seems unnecessary and illogical in view of the grading
structure of the Code. Since only those cases which present the most objec
tive evidence of ra^e are classiSed as first cnmsa. ccrrcboraiion of

'*• People V. Masse, 5 N.Y.2d 217, 219, m N,E.2d 452. 453. 182 N.Y.S.2d >i22 (1959).
•" N.Y. J i3l5.I6 (praczics romsentarieaK
" In ,3ldcs Di the ra^^uirscent ofcorrocoraticn Sir peae^raticn. ihe iespalatsira a<ide»l t

^squirexeni ii Wine "other erdence *vhich -.ended misrjblian that m iztempt vza nade
to have iexuai [n^rccurse with the viaira. N.Y. i 130.16 (1972).

Montgomery, Drive on to Make Rape Conuictions Easier, NY Times Nov 13
1973, at 47, col. 5. • • .

N.Y. } 130.16 (practice commentaries at 458).
MPC 4 213.5(6).

- 7 J. Wkmcrs, EvTOtNc* § 2C61. at 354 (3d -d. 1940). Wigraore, however, believed that
a corroboration rule was inadequate to determine the complainant's credibility and preferred
the expert scientific analysis ofmodem psychology for this purpose. W.

'** The brief discussion is directed tcwiuTi the reasons for corrcbcfatioc a jeduc-tica cases,
where ithas been accosiaon requiieownt. There a ao elociiation of the ressoca for eztaading
corroboration to all aex crimea. MPC }207.4. Ccsnneatt as 263-64 (Tect. DraS No. 4» 1955).

IF
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the witness* testimony should be unnecessary. The eliminatidn ofa single
severe punishment for rape also mitigates the need for objective supporting
evidence in that a jury that is unconvinced that a first degree rape occurred
may nevertheless convict the defendant of the lesser offense.

More important, corroborad«^ need not be elevated to a requirement of
law because of its potency as a matter of fact in each case. Corroborating
evidence will be admissiljle in any rape trial as relevant to the victim's
allegations, and, realistically, the jury's assessment of the victim's credi
bility may often turn on the existence of such support. It will be to the
advantage of the defense, conversely, to point out the uncorroborated na
ture of the complainant's testimony. Hence, it seems better to depend
upon the protections afforded by the conventional rule that the evidence
of criminality must be sufficient to prove guilt beyond a reasonable doubt
than to erect unique barriers to the prosecutrix by dictating by law the
kinds of evidence which will be required of her. As the "drafters of the
Oregon statute have explained,' .

While a general caution against convicting on the bare testimony of the
. complainant has validity, it would seem tKat the emphasis would be better

placed on the credibility of the complainant than on the mere weightof the
evidence. If the testimony of the complainant is credible, it should be suffi
cient. The other alternative would be to require corroboration as to every
element of the criaie, since there is no reasar to believe that %he ccmplairiant
is more likely to lie or deceive herself on one point rather than another.'*^

New York's repeal of its corroboration requirement has been part of a
recent trend against corroboration,'® perhaps in response to these factors.

•This trend should be accelerated by New York's recent repeal, since several
jurisdictions which have recently decided to require corroboration or are

" 0R2CO.N CarsoNAL L** IlsviaioN Camncmion, ?:icp<i€7c CRa:cN C.:c« } lOfi.
Commentary (Final Draft and Report, 1970). Oregon has not Lncludifd ootTueora:ion. Se^diso
Fiirsiain. DlCT-\: Rape Law Revisiiiru 'ncr^&st 28 Va. L. Nov. '21.
;!?75. « U cd. 5.

* CoK*. } 50a-«3 was repeaiecl in 13^4. Set juo G.-u } 2^2C01; Fia. | ?94.j22 (jury
insr^icticn rs^arding and quaiiiy of '^atisicny only); H^-VAn } 763-'6 prctapn com
plaint only); Minn. 5 609.347subd. 1; N.D. } 12.1-20-01 {prompt complaint only); N.M. 5
40A-9-25; Pa. 5 3105(prompt complaint only); Tbxas Code Cwm. Pro. art. 38.07(Supp. 1975)
(prompt complaint only, and only as reflection upon weight of evidence); Wash. } 9.79(2)(1).
Pennsylvania had adopted the MPC cautionary instruction but repealed it almost immedi
ately. [19^31 Pa. Acta No. 115, Pa. 1 3106. Sew Haapehire also has jeadiag a
bill that would eliminate the corroboration requirement. 17 Cri.m. L. Rct. 2223 (June 11,
1975). The requirement has been included, however, in Mass. Prop. 5 20 (either prompt
complaint or corroboration rsquired); NJ. P3cp, | 2C:i4-5c to -d (prompt complamt aad
corroboratiiMj). Corrcboratien wss also rscommanded by "Ul iubjtantiid body of jpaioo"
in the Commission. Baow> Rs?-:*? 5 1648, Coamsal rt 192. It does act eiist, bcwror,
in the Houm ?<cpcaa] itjest Hots* Pat*. J lg4S.
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Defirution of Forcible ^ape

considering proposals to do so have been citing New York as an imponant <?
precedent.'" Michigan's new approach, too, requires no corroboration for
victim testimony,'^ for it has recast the law in such objective terms as to '
require Httle dependence upon anything but the extent of actor force,
which it seeks to measure by objective, non-testimonial standards.

IV. Problems of Mens Rea in Rape .

In addition to defining and measuring the different types of physical
conduct which constitute the actus reus of forcible rape, rape laws must
specify the requisite mental state, or mens rea, that accompanies the phyS'̂ J
icai act. The issue of mental culpability is often not a significant problem
in a forcible rape case. Once the element of forcible or coercive physical
conduct has been proven, some mental culpability is apt to be assumed,
since it is unlikely that the use of force or coercion to accomplish seiual
intercourse was accidental.*" However, in newer statutory definitions of
rape which focus more closely upon the actor's conduct rather than the
amount of resistance exhibited, determining the level of mental culpability
required of the actor becomes a more difficult inquiry.

Rape statutes reflecting the common law contain no mens rea lan
guage,'" but courts have generally held pursuant to common law that one '
must entertain the "general" intent to do the act—here, to have inter
course with a woman by force and against her will.'" While normally, as
has been noted, the presumption is that an actor "intends" to do acts that

•• Connecticut, which has already repealed its corroboration requirement, see note 168
mpro and accorapanj-in^ text, patterned its Jtatute closely after New York's. Mass. Prop. }
20, which requires either prompt complaint or corroboration by direct or circumstancial
evidence, citea the New York provision aa authority for imposing the requirement. The
draftera of a proposed Waihinjton code provision explained that the reason for demanding
•:of7ob«:r:iticn waa "the -iaae wi'-h which [race] compiair.ta :an he xade and :he diffic-iity
of jverotning 'he .^pu^dnce w jwch icta ield by r,/-p5ca! jurors." WAiHCscrcN LzG:sLk'rT»^
CouncilJudjoary Commtttez, Rtosed VVxiKiNcroN Crimi>alCode 59A.-l4.010, Comments
!l9> 174. The draftOT ilso cLaiaied that "N-r* York haa ased the ruie T-Jr many years,
prssumahly with lo rsducticn 'n the dete".rreat ^jSact rf :he 'a* ao this wb;e\:t." Id. at
Woahiiifton'i ."ape Jtaoite aa passed in 3aal form, hcwevsr. 3jx?{:<~tly obviates the aee-i .'br
•:orrobor55ion. 'iVajh. | 9.79',2)(1).

"• Mich. 5 750.520h.
"• See. e.g., Walden v. State. 178Tenn. 71,77-78, 156 S.W.2d 385, 387 (1941) (no intent is

required "other than that evidenced by the doing of the acts constituting the offenses").
VtTule courts generally do not admit that this U the premise of their mens rea analysis, it
seems isapUdt in their apprtach. Juirt as forca "aaplies reaiataace, it impiiaa Intentioa. The
only cases which focus more directly upon the mena rea which can be assumed from force or
coercion are thoae involving charges of assault with intent to commit rape.

See, e.g., the old Wiacocain itatuta repfcduced in note 21 supra.
" See, e.g., Heniy t. UnitedStates, 432 fJld 114.119 i9th Cir. 13^^ 'cwf^erf, 434 ?Jd

1283 iSth Cii. 1971), cert, isnied, 400 U.S. 1011 (1971).

•tm
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he in fact does, intent does assume some complexity when the defendant
raises a defense of either intoxication or mistake of fact. The general com
mon lasv rule aUov.*s intoxication as a defense when it negates a required
element of the crime, typically mens rea.''^ Many courts have taken the
furxher position as a matter of law that intoxication will negaie "specific
intent," such as the intent to commit a felony within the building, required
for burglary, but will not excuse a crime which requires only a "general
intent," such as rape.'"' On the other hand, at common law or with carnal
knowledge statutes if the defendant can show that he mistakenly believed
that the victim consented to intercourse, he may negate the required in
tent—assuming that his mistake of fact was both honest and reasonable.'**,

The treatment of mens rea was a major innovation of the Model Penal
Code. The drafters defined four possible levels of criminal intention: pur
pose,'" knowledge,'̂ * recklessness,'^ and criminal negligence.'" They then

W. LaFavs & A. Scott, H^NDBOOK on Crimd^al Law 342 (1972).
See, e.g., .Abbott v. Commonwealth, 234 Ky. 423, 28S.W.2d 486 (1930); State v. Scai-

boroufh, 55 N.M. "201, 230 P.2d 235 (1951). One commentator disagrees with thia analysis
and prefera the view expressed in Director of Public Proaecutiooa v. Beard, [19201 A.C. 479,
that one might be too intoxicated to entertain the general intent to have sexual intercourse.
He argues that

. . . it is better, when considering the effect of the defendant's voluntary Intoxication
upon hia criminal liability, to stay away from those misleading ccmcepts of general
intent and specific Intent. Instead one should aak, first, what Incent 'or knowiedgaj if
any does the crime in question require; and then, if the crime requires some intent
(knowledge), did the defendant in fact entertain such an intent (or, did he in fact know
what the crime requires him to know).

W. LaFav? Si a. Scott, iupn note 174, at 344 (footnote omitted).
In United States v. Short. 4 U.S.C.M..\. 437, 16 C.M.R. 11 (1954), the conviction of a

defendant for assault with intent to commit rape was affirmed. The defendant was a service
man stationed in Japan who testified that he mistook the Japanese victim's resistance for
in oral acceptance of hia offerof payment for sexual ser-icea. Hia .-equested •E»txu<.'*.:on '.hat
he rould sot be •convicted if 'ae believed 'he •/ictim had ^onsenced was he'd U3 '^e tc-o brjad.
since it did not delude ^he quaiiSc.itzcn :hat 'Jie belief aiuac lave been «a3onabie. Fir a
criticism of thia decision that argues from the distinction between rape and assault with
incait rape. «« W. LiJAV* & A. Scorr, mara note 174. at Cther :aaes have iiso
»qua« reasocahiaaeaa. McGirk v. State. 34 .\la. 406, 4 So. T75 1358>; r. Dizon, 47
Hawaii M. oSO ? 2d '59 •:3€4).

A person acts purposely with respect to a material element of an offense when:
(i) if the element Involvea the nature of his conduct or a result thereof, it is his

conscious object to engage in conduct of that nature or to cause such a result. . .
MFC 5 2.02 (2)(a).

"* A person icta knowingly with respect to a aiaterial element of aa offense whea:
(i) if the element involves the nature of his conduct or the attendant circumjtances,

he is aware that his conduct is of that nature or that such circumstances exist; and
(ii) if the element Involves a result of hia conduct, he ia aware 'hat it Is practically

certain Uiat hia conduct will cause such a result.

Id. } 2.iK»2)(b).
A person acta recklessly with respect to a aiiterlai elemaat of in ofleaae when he
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proceeded to allocate these various levels of mena rea over the spectrurn
of the criminal law, assigning a specific mens rea requirement to each" '
crime, andoften to various elements within each crime. Where the particu
lar Code section which defines a crime does notidentify the reqtiired culpa
bility level, the Code provides that the element "is established ifa person
acts purposely, knowingly or recklessly with respect thereto."^* Since the
Code does not specify the mens rea which must accompany forcible rape,
recklessness will suffice.'"

Within this general framework, the Code also contains a specific provi
sion that deals with the use ofvoluntary intoxication as a defense.'"This
section specifies that self-induced intoxication cannot be used to negate
recklessness.'" As a result, it is ineffective as a defense to forcible rape,*"
and the MFC position on intoxication is thus identical to that of the
common law and carnal knowledge statutes. This limitation is desirable
since alcohol frequently plays a role in sex crimes, at least in the more

consciously disregards a substantial and unjustifiable risk that the material element
exists or will result from his conduct. The risk must be ofsuch a nature and degree
that, considering the nature and purpose ofthe actor's conduct and the circumstances
known to him, its disregard involves a gross deviation from the sUndard of conduct
that a law-abiding person would observe in the actor s situation.

Id. § 2.02(2)(c). , ^ w u
A person acts negligently with respect to a material element ofan offense when he
should be aware of asubstantial and unjustifiable risk thatthe material element exists
or will result from his conduct. The risk must be of such a nature and degree that the
actor's failure to perceive it, considering the nature and purpose of his conduct and
the cL'cumstances inown to him, involves a gross deviation from the standard of care
that a reasonable person would observe in the actor s situation.

[d. § 2.0-2 {2)(d).
!d. 4 20213K . . .
For jevtjral jf the jiiraationa denned ^onder the ia:t;on enoiiea Gross _erial .opcsi-

•Aon," -Jie Code ias waijned che specific .-equifement oi Itaowiedge. The« 3itua;i<md ^cur
where 'Jie victim w^ers from a mental disease or defect, is unaware chat asexual act ;sbeing
oommlrved -locn ^er. x aiatak^niy luppoaes 'Aai le ia her husband. Sec acca *9 wpra.

Although aorariily i3cwie<igs rfa 'hctim's Jiabiiir/ 'o consent a in ?k3i«JC « .-nme
io ^ proved bv the proaeoiticn beyond i readooahle doubt, afew jur.3dict-.cTTS consider ac^
of knowledge a defense which must be proved by the accused. See. e.g.. Kt. I 434A.4-040;
NY 5 130 10: Ore. } 163.325; Wash. §9.79(3){1). Where the defense is an affirmative one.
ihe defendant must only prove his lack of knowledge by apreponderance of the evidence. Md.
Phop. 5 130.05(1).
. "» MPC 5 2.C8. ^ ^ j . -x

When recklessness establishes an element of the offense, ii the actcr, due <.o seJ-
induced intoxication, is unaware of a risk of which he would have been aware had he
been sober, such -jnawarenesa is immaterial.

Id. f 2.08(3). . . . , „ , '
* The iefeaae can^ hoTW^er, be '»ed for these sitaatioca aefined is gross senai unpco-

tion" whici rsqaire knowledge. Ses aote li32 mpn^ r

S5«i^
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conderanable cases.'" The generally known effect of alcohol on sexual inhi- •
bitions also lends support to the drafters' assertion of "a general equiva
lence between the risks created by the conduct of the drunken actor and
the risks created by his conduct in becoming drunk."'" It therefore permits
the per se a-^ignment of a "conscious disregard" to the intoxicated rapist
that is implied in disallowing intoxication as a defense to recklessness.

The >fPC addresses the possible defense of mistake as to the consent of
the victim in a situation of forcible rape through its general section dealing
with "ignorance or mistake."'" Under this provision a mistake of fact is a
defense if it negates the mens rea required to establish a material element
of the offense.'** Therefore, a mistaken belief that the victim was consent
ing rather than being "compel(led] to submit by force or threat"'" would
be adequate, assuming that this mistake of fact was not made recklessly.
The implied premise of this analysis is that if the actus reus must not be
recklessly committed, then the mistake must not be recklessly arrived at.

Several jurisdictions have adopted"' or are considering the adoption of**
a mens rea requirement of "intention'* for forcible rape. Such a require
ment would result in a markedly different approach to the problems of
intoxication and mistake of fact. In Hawaii, for example, the requirement
is that the defendant have "intentionally engage[d] in sexual intercourse,
by forcible compulsion."'" "Intentionally" is defined as a "conscious ob
ject to engage in such conduct";'" "forcible compulsion," as "physical
force that overcomes earnest resistance" or threats of serious harm that

place the other person in fear.'" A defendant who claims he was intoxi
cated can thus introduce evidence to negate "the state of mind sufficient
to establish an element of the offense."'" He might attempt to show that
he was not capable of forming the "conscious object" to use physical force
or to threaten serious harm. Alternatively, he could try to prove that he
was too intoxicated to make distinctions as to the "earnestness" of the

victim's resistance or decenninacicc.3 as to her fear.-"

Eajt. Siixuai jff^ndsn—A Briiiah '/Uw, 53 L.J. 527. 50.5 (1S48). .'julr •aponed
rjie pn»s«cc5 of ilrahol in offender ia miy 24^ of iia jtudied oaaa. S-ts VI. jucn
txcta 13S, 3£ 38. He did. hcvsver. itftabiiaa i ri^ficant jaaccidtioa in th-sse riaaa
:h« presencs o<alcoool and brutal beatings or iexual humiiiation. Id. ai 1"j3-04.

MFC 5 2.08, Comment at 9 (Tent. Draft No. 9, 1959).
MFC 5 2.04.

* Id. i 2.CM(l)(a).
See note 49 supn.

•" S«. i-i., H.AWAI1 4 T07-T30<l){i)-, Mcnt. 3 34-2-iC9; N'-M. 3 40A-J-21.
« Cal. Prop. 5 902(a)(1).

Hawaii § 707.730(1)U).

Id. h 2C6(l)(a).
« Id. } 700<12).
" Id. } 2;iO(l).

'Tb« defendant otQst Ve of the oisteQce of such dgcvrmatancga.'* Id. $ 2C6<l;ib).
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on in these cases between
Id. at 103-04.

40A-9.21.

•istanxx*.'Id. } 20ai)(b).
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Presumably, a mistake of fact as to the victim's consent would also
:iegate these elements. It is not clear from the Hawaii statute, however,
•vhethec such a mistake would have to be reasonable. Statutes like Ha
waii's chat employ the language of specific intent will undoubtedly have
CO resolve this issue atsome point, as will those statutes which are unclear
as to what level of intent they require. The case likely to raise the issue
will probably involve a defense that the victim not only consented to but
actually enjoyed forcible seiual intercourse. It is impcssible to resolve
chese questions without some reference to the two recent cases in which
the English courts ranfronted similar allegations. The results reached may
be indicative ofpossible developments in the Lnited States.

In Director ofPublic Prosecutions u. Morgan,^^* three ofthe defendants
asserted that they were told by the fourth defendant that his wife would
welcome intercourse with them all a.nd that they must not be surprised if
she struggled a bit, since she was "kinky."'" The wife's testimony re
counted brutality and humiliation. The defendants testified, howeyer, that
she had consented willingly and had enjoyed the experience. On the issue
of intent, the trial judge instructed the jury that a person would not be
guilty of rape if he believed that the woman consented, so long as his belief
was reasonable.®^ The jury found all four defendants guilty of rape. An
appeal by the three defendants was dismissed by the Court of Appeal,
which heid the instruction proper. That court, however, certified to the
House of Lords the question "[wjhether in rape the defendant can pro
perly be convicted notwithstanding that he in fact believed that the
woman consented, if such belief was not based on reasonable grounds.''̂ "
The Lords responded to this question in the negative (by a 3-2 vote), but
they unanimously affirmed the conviction on the basis that no miscarriage
01 'uscics hdd occurred.* They based thei? afiirnia^ce on the fact that the
;ur:/ bad noc believed :he defendants' baarre '•^stisiony about a "^eiuai
orz'/" that had allegedly reinforced their beuefin her consent.*®

The lords were unwilling to ipply a reasonablecess requirement, feeling
:hat an honest belief" that che victira had coEsented waa sufficient to
disprove the crime which "aiwa>'s has been mcercourse without consent of
the victim" and the mental element for which was "and always had been
the intention to commit that act."®* The majority acknowledged that in

" * [19751 2 W.L.il. 913.
Id. at 929.

* Id. at 917.

* Id. at 922 («nphaais dalsted).
* See Cnmicoi .Appeal Act r3iJ8,16 &17 SUz. II, 19, i 2(1).
» 2 WXJt. k927. - -

M 5h« Ladi acted, the v&d "bcortt"here latauteJogoqs," only uaaJ to^tsasaSj ttie
id«a rf "njutaks." 2 a« 941 {Sinon, L., dSssentlES aa queatsoo). -

» *t3S7 ^H«ilah4a^ L).The relevant statute mXforzan simply provide Oatit a a

,/
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crimes which specify no particular mens rea/courts may imply from the
common law** a defei\se ofhonest and reasonable mistake, which operates
to strengthen the otherwise loose or non-existent mens rea requirement.
The 1889 bigamy case of Regina v. Tolson,^ for example, implied such a
defense into a poorly-drawn criminal statute which simply forbade remar
riage during the life of the other spouse. As in the case ofccher defenses
such as self-defense, becausa a "general" intent can at first be presumed
frora the doing ofthe act itself, thedefendant is practically presented with
the initial burden of going forward although the burden of persuasion
remains with the prosecution.^ •

While the dissents both urged that Tolson governed,®* the majority dis
tinguished that case, asserting that the intent required for common law
rape was specified as the actual "intent to rape," that is, an intention to
have intercourse and an intention to do so without the victim's consent. A
mistake of fact for this particular crime, therefore, does not technically
operate as a defense at all.The majority portrayed thisdistinction in terms
of its procedural effect;

felony "for a man to rape a woroan." Sexual Offences ActJ956, 4 &5 Eliz. II, ch. 69, 5 1(1).
a result, unfortunately, the inquiryhad tofocus onthe common lawofrape, Interpretation

of which became a point of disagreement among the Lords.
* 2 W.LJl. at 941 (Simon, L., di«eating so the :5ue3tion).
»' 23 Q.B.D. 168 (18S9).
* 2 W.L.R. at 939-40(Simon, L., disaenting on the question).
•• Both Lord Simon and Lord Edmund-Davies took a more general approach, belie-zing

that whatever the requirements ofthe particular crime, thegeneral common law rule required
that the mistake have been reasonably made. Both cited Justice Stephen in ToUon:

Apart, indeed, from the present case, I think it may be laid down as a general rule
that an alleged offender is deemed to have acted under that state offacts which he in
good faith and on reasonable grounds believed to exist when he did the act alleged to
be an ufence.

I un -inable to ju^ge-jc any raal «cspt:on to 'Jiis nole. aor sas one -iver been iug-
gested to me.

23 Q.BJ). at IS?, « 2W L.H. it 341, 963. In respcrje » Pwfeasor GUn^KIle Williams'
criticiam --hat the rea fors.irjni»'=iaie3 sjgae actto Indude an cbjertive itaadard. Lord
Zdmuad Oavies citai Sweet v- ?ir3ie'/. [19T01 A.C. 132. 164^-o3 •.Dip'O'i*. L.<:

It has been jbjected uhat Ae .•squirement laid down iJ [TowonJ that :he mlatakan
belief should be based on reasonable grounds introduces an objective mental element
into mens rea. This may be so, but there is nothing novelin this. The lest of the mental
element of provocatirai which distinguishes manslaughter from murder has always
been at common law and now is by statute the objecti%-e one of the way in which a
reascnafcle man iwald react » prcvocatioo. There is aothin^ 'inr^asonable -n requinng
a citizen to take reasonable care to ascertain the facts relevant to his avoiding doing a
prohibited act.

2 W.LR. at 366. T^s perspecSive takao by the .Vorjort iissents sees the generic issue of
mistake act u a problem of mena reaat all but rather u implying a sepHTSte duty impnaed
by law upcn the actcr.
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TJje prim^ "defence"was'consent. i use the word "defence" m inverted
commas," because, ofcourse, in establiahingthe crimeofrape, the proeecution
must exclude consent in order to establish the essential ingredients of the
crime. There is no burden at the outset on the accused to raise the issue."*

In ether w-ords, a true "defense" can b« viewed as a court-made exception
to the crime, which the defendant must claim himself and which only
indirectly reflects mena rea. A defense can properly be governed by an
objective standard, since the legislature or the common law has not pre
viously established any other. A specific intent, on the other hand, is an
element of the crime itself and as auch must be shown to exist by the
prosecutor initially. In rape, for example, any belief in consent—whether
reasonable or not—negates an element of the crime and thus prevents
conviction. As Lord Cross explained the majority's distinction,

... I can see no objection to the inclusionof the elementof reasonableness
in what I may call a "Tolson" case. If the words defining an c^ence provide
either expressly or impliedly that a man is not to be guilty of it ifhe ^lieves
something to be true, then he cannot be foundguilty if the jury think he may
have believed it to be true, however inadequate were his reasons for doing
so. But, if the definition of the offence is on the face of it "alwolute" and the
defendant is seeking to escape his prima facie liability by a defence of mis
taken belief, I can see no hardship to him in requiring the mistake—if it is
to aiTord him a defasce—to be based on reasonable grounds.^'

The Lords thus ruled that a defendant's factual error need not have been
reasonably made. Nevertheless, language in twoof the three majorityopin
ions appears to suggest that it must not have been made recklessly, be
cause reckle^ness—however English law defines that level of culpabil
ity—implies some form of intention. As noted by Lord Hailsham,

The prohibiwd act In rape Is hav-j 'intercourse without the victim'a con-
ient. The ziir.imum mens rea ^r g^iilr/ mind in moat ct:caiBcn law iffencss,
including rape, Is the Intention to do the prohibited act ... .

The 2nly qualification I "vculd make ... is the refinement . • . that If the
intention cf 'he dccjsed is '-oha'/e intercourse 2clens TOieas, "ihac is recklessly
aad act carisg whether the victim be a consenting party or not. tnat is

2 W.L.R. at 929 (Hailsham, L.). Or. in the words of Lord Edmund-Davies,
But to speak of "the defence of mistake" ia, with respect, to use lax language. In the
context 3f the preseat ca^e, it cccaticutes a 'ihalleage that the sees rsa necessary for
rape 3zisted, ind it has a defensi'v? ccnnctaticn only in the jense that, if a prima facie
case of rape is established, it la for the accused ... to raise an issue St to go to the
jury as to his belief in the woman's unwillin^esa.

Id. it 951.

»• Id. It 926 (CroM, L,).
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K. cQuivateot on wdin&iy principles to&n intentto.dot^ prohibit^ act with-
out the consent of the victim.*** f'v

Or, 83 he later notes, . . [T]he prohibited act va and always has been
intercourse without consent of the victim and the mental element is and
always has been the intention to commit that act, or the equivalent inten
tion of having intercourse willy-nilly not caring whether the victim
c<msenla or no."'" Lord Cross expressed this premise less clearly: "Rape,
to my mind, importa at least indifference as to the woman's consent."'"

Afl a result, the Lords reached a conclusion on mistake of fact analogous
to that of the Model Penal Code.'" To the extent that these approaches
both allow an honest mistake to excuse what otherwise would be rape, they
are a proper reflection ofthe movement in the law ofrapeto focus, as with
all other crimes, on the actor's rather than the victim's conduct. The
adoption of a subjective test forces the jury to concentrate on the actual
mental state of the defendant at the time of intercourse and not, as it
would in trying to infer reasonableness, upon the nature of the victim's
acts.'"

Id. at 932 (Hailsham, L.).
" Id. at 937.

Id. at 926. See also the ioterpretation made byProfessor GlanviUe Williams ofthe mens
rea staadard set forth in "What the judge must ooc tall '.he jury . . . ia that they
can convict the defendant althoughhe did not know that tha vital facts existed and iloj not
reckless cu to thoje facts, if ha was stupid in not realising that they existed." Letter of
Professor Glanville Williams to The Times (London), May 8, 1975, at 13, col. 7 (emphasis
supplied). Cf. the characteriiation in United States v. Short, 4 U.S.C.M.A. 437, 446, 16
C.M-R. 11. 20 (19^) (Brcsman. J.. dissenting on the question): "he was just not the sortof
person who worries about hypothetical problems."

^ This coraparjcn must be drava with caution, however. The Lords' use of seriatim
opinions makes any description of their institutional "position" on the matter somewhat
chaJenssable. More ImcorUatiy, iheir concept of rscilsMnew, only intimated in difitum
apon iictum. nny act be it ail the jame aa -ijat jmcoiied in '.he \lrC. Pirhaps 'his a the
really disturbing point in .V/or^an—that the defendants' conduct was not aean as reckless. !t
TOiid cer-iiniy wem 'iiat beUsving she huaband'i .-asher 'jtaarrs iescriprjai -jf the wife's

>rKareoc3s. i'. '.eaat i-tar the wife's icreana and strides aad been jmitied, woiild
Biive qiiaiidiid as i cona«:icu.i iiira^ard of *Jie $uks'.ant£ai, uijiatiSaiU .-jsk '.hat aon-ct3ns?at
was present. M^PC 5 2.02{2)(c). Why the Lords did not seriously consider the possibility is
not clear from their opinions, although the question as certified did not specifically include
this question.

Of course, as e%-eQ the defendants in Morgan admitted, if the mistake is unreasonably
made, "Jje jurors will hav* a di£cult time finding that »defendant ictually made it. In this
sense, :he subjectrva and objective levelsof inquiry sn wmewhat i3i«parable. 5«>e Letter of
Professor Glanville Williams, supra note 214, defendLng the result in Morgan: "There ia
nothing in the Lords' decisi<ai to preventa jud^edirecting the jury that if anyone would have
realised from what ti» womas said and did that she was xit ctxaenun^, then the? are enctled
to coochid* that the realised it, unles diere ire 3<^e cthtsr facts to raiae a doubt
Id suads."
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Unlike the rule of the M(^el Penal Code, however, the rationale in
Morgan may already have been extended, by the Court of Appeal, to the
quite different context of intoxication. In Regina u. Ccgan and Leak,^"
Cogan admitted having had intercourae with Mrs. Leak at the urg-mg cf
her husband. Although the victim was sobbing, and terrified of her hus
band, who had beaten her the night before, Cogan testified that he had
believed she had consented. The jury found that he had so believed but
that he had no reasonable ground for doing so. The Court of Appeal
quashed his conviction on the basis of the recent Morgan rule.

If it is true that "[d]rink seemed the only reason for his mistaking her
sobs and distress for consent,"'" then Co^an would represent a major and
unfortunate departure from the common lawand MPC rule that intoxica
tion cannot negative the mens rea required for rape. It would include self-
induced intoxication wi thin the Morgan notion that rape requires aspecific
intent to have intercourse without consent. The MPC proscription of the
intoxication defense seems preferable. It acts ineffect asa per serule that
one who becomes intoxicat^ (as distinct from one who soberly reaches a
mistaken conclusion) consciously disregards the well-known risk that his
intoxication may lessen his sexual restraint and blur his perceptions. While
under Morgan a jury might theoretically find that the decision to drink in
the particular case constituted "willy-nilly" disregard of the consequences,
it seems preferable from an institutional point ofview to place this decision
with the judge."*

However, since Cogan had also been given false information by the hus
band, the relationship between his mistaken belief and intoxication is not
clear; perhaps Morgan is still only being applied to a mistake of fact. If
so, it is interesting to note that (at least from the initial and admittedly
brief account of Lord Justice Lawton's opinion in The Times) the Court
of .\ppeal aeve: addressed the reck'essness possibility intima's-j in
Morgan, The court automa dcally quashed a ripe conviorxn becauie of
reliance upon the advice of others. Yet given the important policy of as-

indi-r.dual .-espcnsibility :brcriminal acticn?., reddeysness seems in
essential limitation on Morgan. A:sd, in view cf :he English eiperience.
recklessness also seems a rar more appropriate standard of mens rea for
rape than the "intention" now required by Hawaii and other states.

The Times (London), Jiaie 10. 1975, 11, coL 8
n«

Profesaor Williams suggeated-prior to Co^an-that Morgan would theoretically allow
intoxicatiOQ tonegate the intent required for rape. He argued that probably no such defeaae
couJd succeed, gjv« that '*[^1 lenaitie jury may take the tmw that i man »bo is iober
anoufh toperfona a joher encai^h torwSae that the wonua » raaijtinj.'*' Ne'/ertheless. while
purpcrtrng toba-»» fatih as the isstitutioo of '.be jury, he adcai7«»Udfed the fof 'Tejala.
tive atuatjoo." Lett^sr ol Profaaor GUc^Ule »uor» note 214.
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Perhaps mevitably, statutory idefinitions of forcible rape are becoming
more consistent with society's changing attitudes toward the offense. The
underlying objecti>*es of rape law have changed significantly since the
formulation of common law doctrines smd carnal knowledge statutes. The
traditional, competing objectives of protecting women from loss of their
virginity or chastity and protecting innocent men from the harsh penalties
attendant upon conviction have gradually been replaced by the goal of
identifying as fairly and as accurately as possible those persons who have
committed violent sexual assaults.

This change has clearly altered the focus of the rape inquiry. It has also
resulted in significant progress in the protection of all women from sex-ial
assaults. When there are credible witnesses to the crime or where there is
physical injury to the victim, juries will convict offenders no matter what
legal standard is used. But in the more frequent instances when there is
only conflicting testimony from the prosecutrix and the defendant, the
standard employed may be determinative. The change in focus from vic
tim to actor conduct, the gradation of forcible rape to punish according to
the degree ofactor culpability, the treatment ofcorroboration as probative
evidence of victim credibility rather than as a legal requirement for convic
tion, and the change in mens rea requirements to measureonly the subjec
tive state of mind of the particular actor ail help to establish a legal
standard forrape that is appropriately analogousto that employedin cases
involving other kinds of criminal assaults.

It must be admitted in conclusion that the effect of these changes may
also be limited by existing social mores. The connotation of the word
"rape" is difficult to alter, and thus the traditional idea of a rape trial as
an inquiry into the prior sexual conduct of the victim in order to determine
whether she "got what she deser/ed" will take time to erase. A more
effective jclution might include the complete iUmlnation ot "he wcM
"rape" from criminal codes. As several state legislatures have already rec
ognized, iuch a recharacterisa'don of fcrcib'.e rape merelyas cne particulaj*
type of violent crimisal atiaauit vhich has resulted in serial peTietra-iion
would help eliminate some of the traditional social reactions which have
placed such a strain on the legal system.®* Viewing the crime as a violent
assault immediately raises the proper legal question of the amount of

* Pia. 4 794.011 ("aerjal battaty"); Mont. } ^5-503 ("jeraal Incsjrcourw
without consent"); N.D. f 12.1-20-03 ("groe3sexual impositioo"). Such a redefinition has also
been proposed in New Hampshire and approved by the state senate. The crime would be
psaamed "ifgravatad felcoious isaault."' I? Cmm. U Rsp. 2223 (Jvaie U. 15"o). Sus aiao
Ohio's propcaal, etaplojinf the tznn "^bolous sexual pcoetntioD.'' W. at 2203 {J'aic 4.
1375).
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